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A big Bank geared for speed / 


How the Continental Illinois 


collects cash items—FAST! 


1 Mail is picked up as it reaches the post office just across Clark 
street, whatever the time — day and night. 


IN OTHER WORDS, 


2 Our seasoned proving staff processes cash items continuously your own fast and efficient sending 


through the night as soon as they are received — often saving 
a full day of collection time. 

3 All out-of-town checks are microfilmed at the rate of thousands 
an hour. If an occasional check is lost, a photographic copy 
can be put through at once. 


of cash items is never wasted here— 
we take up where you leave off, with 
competent staff, modern facilities, 
and advanced techniques. 

TRY US! 

4 Air mail, air express, early trains and fast trains are used to con- 


vert every item into usable funds at the earliest possible moment. 


5 As forlocal checks —with the Clearing House just across La Salle 


street—we have utmost “leeway” for including last minute items. 








Continental Illinois National Bank 
and Trust Company of Chicago 


LOCK BOX H, CHICAGO 90, ILLINOIS 
Member Federal Deposit Insurance Corporation 








Guaranty Trust Company of New York 


MAIN OFFICE 


140 Broadway MADISON AVE. OFFICE 


FIFTH AVE. OFFICE 
Madison Ave. at 60th St. 


Fifth Ave. at 44th St. 


ROCKEFELLER CENTER OFFICE 
Rockefeller Plaza at 50th St. 
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LONDON PARIS BRUSSELS 
Condensed Statement of Condition, September 30, 1950 
| RESOURCES | 
Cash on Hand. in Federal Reserve Bank. and Due from Banks and Bankers $ 589,402,961.78 


993,379,420.24 
992,078,627.15 


U.S. Government Obligations 
Loans and Bills Purchased 


$103.051.470.12 





| Total Resources 


. $2.749,679,129.00 








LIABILITIES 


Public Securities ‘ 
Stock of Federal Reserve B: ank 9,000,000.00 
| Other Securities and Obligations 19,806,.636.41 
Credits Granted on Acceptances 11,984,803.23 
Accrued Interest and Accounts Receivab le 7,921,412.96 
Real Estate Bonds and Mortgages , 17.377.908.03 
| Items in Transit with Foreign Branches 612,660.16 
169.754.890.91 | 
Bank Premises 5.046.451 .52 
Other Real Estate 16.77.40 | 
| 


$100,000,000.00 
200,000,000.00 
75.111.115.77 





Capital 
Surplus Fund 
Undivided Profits 


Total Capital F aaa . $ 375.111.115.77 
2.312.110.133.8 


225.000.00 


Deposits 
Foreign Funds entenel . a ae ae oe 
$ 17.781.541.85 
4.063 937. 29 
= 7 a 718.004. 56 
3.000.000.00 
45.514.874.86 


Ot 


Acceptances : 
Less: Own Acce ptanc es ‘He ‘ld Sue bawsaiiien ant 





Dividend Payable October 16, 1950 ee 
Accounts Payable. Reserve for Expenses. Taxes, ete. 


—_ 62,232.879.42 
. $2,749,679,129.00 





Total Liabilities 





42.15 in the above Statement are pledged to qualify for 


moneys as required by law, and for other purposes. 


Securities carried at $120,082,2 


fiduciary powers, to secure public 
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An opportunity to discuss our various 
services with lawyers is always welcomed by 


City Bank Farmers Trust Company. 


EXECUTOR CUSTODIAN OF SECURITIES 


MANAGEMENT OF INVESTMENTS TRUSTEE 


TRUSTEE UNDER PENSION AND PROFIT 


SHARING PLANS 


TRANSFER AGENT FISCAL AND PAYING ACENT 
REGISTRAR 


TRUSTEE UNDER CORPORATE INDENTURES 


MORTGAGE VIANAGEMENT 


City Bank Farmers 
cusverco wn LUSt Company 





Head Office: 22 William Street, New York 
Uptown Office: 640 Fifth Ave. at 51st Street; Brooklyn Office: 181 Montague Street 


Information may be obtained through any branch 


of The National City Bank of New York 
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The Cover Picture .. . It is the search for 
knowledge and truth which has marked the 
great man and the great nation through all 
ages. Freedom of learning, public schools 
for all children and even facilities for adult 
education have for so many years been 
available throughout the land as to be taken 
for granted. It is hard to imagine living in 
a country where truth is kept behind an 
iron curtain, where education is synonymous 
with propaganda. 

This, tenth in the series of Freedom illus- 
trations, shows the tallest (42-story) educa- 
tional institution in America, University of 
Pittsburgh’s “Cathedral of Learning.” Its 
210 classrooms, laboratories, libraries and 
other facilities accommodate the Law and 
Graduate Schools as well as thousands of 
undergraduates from all parts of the world. 
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Such Modesty . 


In Henry Long’s able interpretation 
of the Second Mutual Fund Conference 
(Sept. p. *07) there appears a strange 
editorial snafu that gives you an oppor- 
tunity to consider whether, as a pub- 
lisher, you aren’t being entirely too mod- 
est; and whether, as an editor, you 
shouldn’t take this further opportunity 
to give credit to the two distinguished 
trustmen, both authors, whose similarity 
of name must have made for the mix-up 
in the first place. 


King Merritt was presenting some 
plain talk on the use of plain English 
in the mutual fund business. About mid- 
way in his discussion, a serious note was 
struck. He explained that “in training 
our men, as well as educating our cus- 
tomers, we try to use the simplest lan- 
guage possible.” And, waving a booklet 
over his head, he then said: 

“We use, extensively, the booklet by 

Alec Brock Stevenson, vice president 
and trust officer of the First American 
National Bank of Nashville, Tenn. 
This book, among other things, simpli- 
fies the language of the business. It 
gives a quick and clear conception of 
the origin of the business, the organ- 
ization, operation, and objectives of 
an investment company. It shows the 
average person how to judge per- 
formance. It explains in simple lan- 
guage a few legal questions.” 

So, it wasn’t Gilbert Stephenson’s 
“Plain Engiish for Trust Business,” pub- 
lished by the ABA — good though that 
study is — which Mr. Long ascribed to 
the speaker. It was, in fact, Alec Brock 
Stevenson’s book, “INVESTMENT CoM- 
PANY SHARES — Their Place in Invest- 
ment Management and Their Use by 
Trustees,” published by — yes — the 
publishers of TRUSTS AND EsTATEs (Fidu- 
ciary Publishers, Inc.). 

In effect, you had the head of the 
largest mutual fund dealer organization 
in the country pointing out Mr. Steven- 
son’s book as the best of its kind, to the 
largest single gathering of sponsors, 
dealers and salesmen in mutual fund 
history. Why should you, its publisher, 
have been so modest? 


Glenn Garbutt 
New York 
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Statement of Condition September 30, 1950 sav 
| the 
SCE TS vali 
DIRECTORS ASSETS : 
Cash and Due from Banks $ 45,664,504.12 
LEDYARD HECKSCHEK U.S. Government Securities 58.505,970.99 Dia 
aitdinnee Ge Sk ensniians State, County and Municipa! Securities. 20,891,596.74 and 
aa or Other Securities . ee 15,094,89).55 195 
LAWRENCE SAUNDERS ~ Pe ‘ / ‘ 
ler Stock of Federal Reserve Bank 690,000.00 dou 
W. B. Saunders Company Loans, less Reserve '5,7260,25/.85 *  itse 
GEORGE WHARTON PEPPER Mortgages . .. . Re xs 5,979, 1352.11 
1 epper, Bodine, Stokes & Hamilton ¥ = ‘ ane ; agp = 3 P 
Investment in Fidelity Building Corporat. 2,739,117.48 I 
ROBERL’ DECHERT aoe x siete 
Barnes, Dechert, Price, Myer: & Clark Branch Office, 525 Chestnut Sircet 75,009.00 to | 
Vaults, Furniture and Fixtures $50,595 ).S5 
MARSHALL 8S. MORGAN R | E t 1.00 jes 
eal Estate. — { | 
W. FINDLAY DOWNS hen R Ll = $017.9 [s 
President Accrued Interest Keceivable 154,017.96 bys 
Day & Zimmermann, I) Prepaid Taxes and Expenses ' 219,579.32 ns 
JAMES H. ROBINS Cthes Aessts . 2. wc he 69,090.21 
Fresident — — = — 
American Pulley Compan Total Assets $221 ,829,756.88 
ADOLPH G. ROSENGARTEN, JR 
Stradley, Ronon, Stevens & Young 
STANLEY W. COUSLEY LIABILITIES 
l resident 
FRANCIS J. CHESTERMAN Deposits 
).S. Tre: , $ 6,556,3550.85 
ORVILLE H. BULLITT U.S. Treasury ‘28 o ORL eee wa saacinlans 
THOMAS B. K. RINGI Other Deposits .. . 186,660,956. 15 $195,217,286.98 i! 
OMAS B . R ik : ae ate = 
Morgan, Lewis & Bockius Other Liabilities alas 198,962.59 . 
MALCOLM ADAM Reserve for Interest, Taxes, etc. 739,935.05 
President ee te S904 155 i sa.0! 
The Penn Mutual Life Insuranc> Total Liabilities Serie ae $194,155 a seol 
( F . . ° . : 
ompany Reserve for Contingencies 2 OOO OOD 00 
H. HOFFMAN DOLAN . . . 
Ene ace Capital Funds sf 
/ . 2 ‘ $ 700 000.00 
eee Capital. — $ 6,700 000.0 
The Pennsylvania Railroau Surplus. . —— 15,500,000.00 
Company , a. . - mo ree 
Undivided Profits . . . 5,675,552.26 
LOWARD C. PETERSEN on — Seatieatiahet ehh ae Se 
ecnuntiog Vine-Pvadinns Total Capital | Mc. oa ee Oe ee 20,0/0,002.26 cent 
GEORGE B. BEITZEL Total Liabilities, . ae eee grez 
-resident eserve anc apita. Funds 9221,029,/30.85 
Presiden R 1 Capita: I 1 $291 899 7356.88 
Penns) lvania = It Manufacturing ——————————————— tion 
Company Py T 
BRADFORD SMITH, JR. United States Government obligations and other securities ci lin the above 
Vice-President statement are pledged to secure Government, State and Mu iicipal deposits, and 
Insurance Company of Clearing House Exchanges and for fiduciary purposes as required by law in the 
North America Companies nadie , sum of $34,788 065 63 ‘ ” to 1 
cost 
proc 
STANLEY W. COUSLEY, President ever 
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EDITORIAL... 


DEBTS, DIVIDENDS and DOLLARS 


HOW ELASTIC IS THE YARDSTICK ? 


NVESTING today, whether for stability of dollar income 
. to offset declining purchasing power, is a good deal 
like paddling a canoe in a rip-tide in the middle of a 
whirlpool. The traditionally conservative policy of putting 
savings into fixed debt is under continuing pressure from 
the rising costs of living and taxation which depreciate the 
value of that debt dollar. 

No longer is “a dollar saved a dollar earned”: even the 
$75 invested in a Government savings bond ten years ago. 
and including the accumulated interest returns only $59 in 
1950 purchasing power. Where money used to be able to 
double itself in good bonds in twenty years, it now halves 
itself, at the present rate of rise in the cost of living. 

Equities, on the other hand, have made a valiant effort 
to keep in sight of the inflation curve, some on the basis of 





market price. some 
on the basis of 
dividend _ return. 
New 


being chalked up 
in many net earn- 


records are 


ings figures. But 
these very results 


Il *, engender the 
2 OGY evERn yr 

RYTHING |B’, 
DOWN Were She” 


double - squeeze 


play of higher 
wage demands and 
heavier taxation of 
“excess” profits as 


well 





as “progres- 
income tax.” 
Secretary of Com. 


sive 





merce Saw yer re- 


cently stated, in forecasting “years of big taxes,” that “a 
greatly expanded production is our only way out (of infla- 
tion) over the long pull.” 


Through intensive and expanded mechanization. research 
and efficient management, some companies have been able 
to maintain a good earnings rate in line with increased 
costs, particularly where they have been close to capacity 
production. A substantial or extended drop in volume, how- 
ever, would put even the best companies to a test which 
has not yet been made under recent wage, tax and price 
conditions, with wage rates, as the largest cost element, 
being the least flexible. And just what is to assure a “greatly 
expanded production”? If the assumption is that we are 
joined in a long-lasting race between government spending 
and round-after-round wage boosts on one side, and ever- 
growing industrial production on the other. who is to 
guaranty the necessary volume of sales? 


There is, obviously, no protection for bond investors 
unless the value of the dollar is maintained with fair sta- 
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bility. And there is no way in which the investor in corpo- 
rate capital can protect his savings in terms of the buying- 
power dollar so long as he has to fight inflation as well as 
the risks of business. 

Thomas B. McCabe, chairman of the board of governors 
of the Federal Reserve System, has clearly and courageously 
remarked the paramount importance of dealing with “the 
cancerous sore of inflation.” The warning has come from 
many other real authorities, and the issue has been joined 
between the Federal Reserve for “stable money” and the 
Treasury Department for “soft money.” Yet the American 
Bankers Association missed the opportunity, of their recent 
convention as they had at their first conference 75 years 
ago. to take a clear-cut stand for the only kind of dollar 
with which they. our economy and our government can 
achieve personal and national security. 

The government has encouraged rather than put brakes 
on inflation and failed in its moral responsibility to its in- 
vestors. It is up to bankers and the nation’s other indepen- 
dent financial leaders to tell the public, in every practicable 
way. the dangers of this false prosperity and loss of prestige 
of our national currency. 


WHEN to START 
COMMON TRUST FUND 


N view of the successful record of Common Trust Funds 
| and the universal satisfaction of those banks which have 
operated them, it is surprising that there are as yet only a 
hundred such funds in operation. Interviews with several 
score trust departments which might logically consider their 
use discloses several reasons of which the most frequent or 
valid are: 

Hesitation in transferring from bonds to a substantial 
portion of stocks at the current market 

Creation of capital gains tax penalty in many present 
individual accounts 

Fear that future changes in the security market would 
result in unit values below the original 

Confusion of the Common Trust Fund with experience 
in Mortgage Pool investments 

Lack of conviction that real economies of operation 
would be effected, or better service to beneficiaries 

Possible draft or loss of manpower needed to put Fund 
into operation. 

There are other explanations given but, like those cited 
above, most are concerned with finding an ideal time to 
start, or indicate that the subject has not been adequately 
studied by top management. Since much factual data has 
been given in past articles on all these points except that 
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bearing on the question of “timing” the establishment of a 
Fund in a security market which has just set a four year 
record, this phase deserves consideration here. 


The Common Trust Fund is not a mechanism for the 
large metropolitan trust institution only. Cost analysis has 
shown that a Fund aggregating one quarter of a million 
dollars can be economical, as well as bring advantages to 
the trusts. But it is no substitute for the greater investment 
judgment and facilities required for entry into the stock 
market. 


He Who Hesitates—Speculates 


Inquiry among leading investment officers of banks with 
common trust funds brought the unanimous response that 
the present markekt should not be a detriment but rather 
that “any time is a good time to start, as diversification is a 
protection that can’t begin too soon,” as it is the corner- 
stone of conservative trust philosophy. To postpone action, 
on the basis that the market may be “high” is itself a specu- 
lation that the market is going lower. The improved diversity 
of a common fund should, in fact, be a protection against 
that very contingency, especially as it is not necessary to 
attain the ultimate or general stock percentage immediately. 

A number of bankers have, looking backward, expressed 
regret that they had not taken the step before, having 
awaited the “proper market environment.” This attitude 
feeds on itself and misses the point that individual securities 
would be sold at the same level as those bought for the 
Fund, and that each account still requires individual con- 
sideration as to whether its position and stability would be 
improved by participation, which allows specially valuable 
assets to be held separately. 

Some instances may occur where transfer to assets of a 
common trust fund would decrease yield, or where high 
book values would be substituted for low ones. But this is 
not a problem peculiar to high market levels. Were the 
market “low,” many trustees might be reluctant to show 
the depreciated values. As one trustman put it “If one is 
convinced that diversification is the safest program. there 
should be no doubt about transferring accounts into the 
Common Trust Fund under any condition of the market.” 

In brief, the consensus could not be clearer that the “high” 
or “low” status of the security market has little to do with 
the question, or that such funds should be established “in 
spite of current levels.” Fund managers can, of course, re- 
flect their opinion by the proportion of types of securities 
chosen for the initial portfolio. 

Capital Gains 

Common Trust Fund managers warn against subjecting 
an account to capital gains tax, particularly where it was 
to be transferred to a Fund which already had large capital 
gains of its own, resulting in a double tax burden. However, 
this is not generally the main criterion, particularly as it is 
possible to withhold such items from liquidation and rein- 
vestment in the Fund, and still gain the advantages for the 
major portion of the account. On the other hand, the estab- 
lishment of a new value base for future capital gains or 
losses may serve as an offset. As to the fund itself, it will 
have few principal profits tax problems if established at a 
high level in the market. 

Of more importance is the future performance of the 
Fund as compared with the individually invested account. 
While the payment of moderate capital gains taxes does 
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decrease the investable principal, it is also true that the 
bonds in which the average small account is invested pro- 
duce limited income and have little chance of appreciation 
to offset the declining value of dollars. The yields which 
common funds have shown so far give credence to the 
statement of those operating such funds that they would 
generally produce an income sufficiently better than that of 
the individual small account to more than offset the tax. 


The records show that almost all Common Trust Funds 
have started with relatively small volume, originally includ- 
ing only those accounts which can completely take advantage 
of the change. Accounts with capital gains problems or 
certain securities too valuable to dispose of, or those requir- 
ing consultation and approval of co-trustees are brought in 
at subsequent times as conditions warrant. In the Funds 
so far established, this has meant a starting volume of any- 
where from a quarter of a million in forty to sixty accounts 
up to a million or so in twice the number of accounts. 

Unit Values 

Whether today’s market is “high” is a question that con- 
cerns the trust investor’s attitude toward stocks generally 
as well as toward the establishment of a unit value for the 
Common Trust Fund, but if the value of the Fund idea is 
borne out in the future as it has been to date, the result 
will be a relatively better performance even in a market 
recession. Of the 67 Funds in existence long enough to 
have an annual report, only six show any decline in unit 
value, at latest accounting, from the original, regardless 
of the time established during the past ten years. As the 
Fund grows larger, the cost of units to the participant trust 
tends to average out and “present market values” have less 
and less effect. 

The important relationship is the current value of the 
unit to the average cost of outstanding units. While new 
money or accounts for investment do tend to flow in at a 
higher rate during increased levels of the market. good 
management of a diversified portfolio shows up in better 
comparative market valuations as well as yields, and an 
adequate quota of bonds gives a fund trustee a_ buying 
reserve with which to take advantage of depressed stock 
prices. Several Funds are, in fact, using a “formula-timing” 
procedure or chipping-off policy to this end. 

The various economies resulting from operation of a 
Common Trust Fund, as well as collateral advantages to 
both fiduciary and beneficiary, have been so well demon- 
strated and reported as to need no elaboration here. Suffice 
it to say that no such funds have been discontinued except 
where there has been a merger or adoption of the prudent- 
man rule has made a “legal” fund superfluous. 


Advantages to Beneficiaries 


As to advantages to beneficiaries, diversification of risk, 
besides allowing higher yields, gives some protection from 
the vagaries of the dollar as well as fluctuations of interest 
rates in an all-bond portfolio. Flexibility in attuning to 
economic or industry changes is further enhanced by the 
more frequent reviews—almost continual, in fact—with more 
opportunity, and executive time, available for personal con- 
siderations or attention to other assets of the individual 
account. 

It is easier to liquidate certain securities if and when 
desired from a Fund than from a single trust, saving time 

(Continued on page 726) 
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The Chase offers trust officers and others acting in 
fiduciary capacities a well rounded service in this 
type of investment. Inquiries will receive the per- 


sonal attention of experienced officers. 


Bond Department 


THE CHASE NATIONAL BANK 
OF THE CITY OF NEW YORK 


Member Federal Deposit Insurance Corporation 
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American Bar Association; Washington, D. C., September 18-20, 1950 | 

var 

N outstanding program of principal bar groups and legislative committees This report offered a series of suggested | 

addresses and committee reports which are studying probate law reform. forms for administrative clauses in wills. onl 

was presented at the sessions of the The model code completed by the Com. Other committee reports submitted at Cay 

Section of Real Property, Probate and mittee in 1946 was adopted in large this session were: Pension and Profit S. 

Trust Law, meéting during the Ameri- part by Arkansas. Sharing Trusts, by Fred E. Donaldson Ma 

can Bar Association’s 73rd annual con- State legislation affecting trusts and of New York; and Prudent Man Rule I 

vention in Washington, D. C., the week estates passed during 1950, was sum- of Trust Investment, by Frank G. Sayre ter 

of September 18th. Section Chairman marized by P. Philip Lacovara of New of Philadelphia. These traced recent N 

Walter L. Nossaman of Los Angeles thus York, chairman of the committee bear- legislative developments. Cap 

brought to a close a two-year term in ing that title. The technique of prosecuting or de- Nev 

which highly constructive contributions The drafting of wills and trusts was fending a will contest was described by P 
were made to the practice of fiduciary the theme of Tuesday afternoon’s ses» Thomas J. Welch of Kewanee, vice 
law and administration. sion. Professor A. James Casner of the _ president of the Illinois State Bar Asso- 

The Section’s opening session on the Harvard Law School explored the use ciation, Kewanee, at the closing session. 
afternoon of the 18th was given over to of the power of appointment in estate Developments during the past year H 
the Real Property Division; its pro- planning. He distinguished the consider- _ jn the field of State and Federal taxation dep: 
ceedings do not come within the scope ations involved in the creation of such affecting estates and trusts were review- an ji 
of this publication. powers and those in their exercise, em- ed in a comprehensive report by the a CO 

Whether the income beneficiary phasizing the importance of a carefully committee headed by Daniel J. Reidy of | The 
should be charged with depreciation or prepared default clause and the danger New York. Special attention was given | Dre. 
depletion on property held in the trust of a blind exercise of powers. Mr. Cas- to the following matters: legislation | Stew 
was considered by C. Alexander Capron _ ner refused to release his paper for pub- providing for compromise and arbitra- | ceiv: 
of the New York Bar, at the Tuesday lication here because he had committed tion of double domicile disputes, appor- ] spea 
morning session. In most of the states it exclusively to the Harvard Law Re-  tionment of estate taxes, the Technical | Jack 
where the question has been litigated, view. Changes Act, and the marital deduction. | He ¢ 
it has been held that a trustee may not Mark E. Lefever of Philadelphia pre- In the latter connection, the Committee | 0 | 
establish a reserve out of income for sented an outline of factors to contem- on Probate Courts, through Thomas S. | the « 
such purposes. Mr. Capron reviewed plate as to when and how to take the Edmonds of Chicago, discussed some of | Pelli 
the factors on both sides of the ques- marital deduction for Federal estate tax the probate and trust problems (and | Cussi 
tion, and legislative proposals seeking to purposes. He also discussed specimen their solutions) arising out of the 1948 furth 
harmonize trust administrative practice forms for use in connection with the Revenue Act. Fe 
with general accounting theory. deduction. Reports on Trust and Probate Litera- be d 

The committee on the Model Probate Complementing these papers was the ture (Henry H. Benjamin, Chicago) and | that 
Code reported through chairman Paul report of the Committee on Standards Trust and Probate Decisions (H. E. | with 
E. Basye of San Mateo, Cal., that it is of Draftsmanship, of which Joseph Chenoweth, Cleveland), concluded the form 
continuing to offer assistance to local Trachtman of New York is chairman. program. Josey 
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The newly elected officers of the Sec- 
tion are: 

Chairman: 
Cleveland. 

Vice Chairman: Henry B. Pflager, St. 


Louis. 


Eugene S. Lindemann, 


Secretary: Emerson R. Lewis, Chi- 
cago, (re-elected). 


Assistant Secretary: P. Philip Laco- 
vara, New York (re-elected). 

Vice Chairmen & Divisional Direc- 
tors: Real Property: Rush H. Limbaugh, 
Cape Girardeau, Mo.; Probate: Thomas 
S. Edmonds, Chicago; Trust: Earl S. 
MacNeill, New York (re-elected). 


Delegate to House of Delegates: Wal- 
ter L. Nossaman, Los Angeles. 


New Council Members: C. Alexander 
Capron and Russell D. Niles, both of 
New York. 

Proceedings begin at page 644. 

A 8 &4 
Bar-Trust Panel 


How a continuing program of trust 
department-attorney panels grew out of 
an individual invitation to speak before 
a county bar association is the story of 
The First National Bank of Portland, 
Ore. More than a year ago George W. 
Stewart, Trust Officer of the bank, re- 
ceived a personal invitation to be the 
speaker at an afternoon meeting of the 
Jackson County (Ore.) Bar Association. 
He chose to speak for less than an hour 
on estate analysis and planning, but 
the attorneys found the subject so com- 
pelling that they kept him there in dis- 
cussion for almost another hour and, 
further, wanted more. 


Feeling that broader sources should 
be drawn upon, Mr. Stewart suggested 
that the next time he bring associates 
with him. That was when the panel took 
form. At the next meeting. held in 
Josephine County early this year, Mr. 
Stewart spoke on Estate Analysis, his 
associate C. Whitney Hastings, Jr., on 
Planning. There followed a question 
period and then Hull P. Dolson, head 
of the bank’s Investment Analysis De- 
partment, spoke on the Investment of 


| Trust Funds, and was followed by Law- 


rence L. Clark, Trust Officer in charge 


| of probate matters. 


Since those early meeting the bank’s 
“panel” have accepted invitations to 
appear before numerous other bar meet- 


| ings, and others are on the schedule for 
| this Fall. The discussions have proved 


so successful that on several occasions 
the Circuit Judge has kept the calendar 


| Clear for the time of meeting. 
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Mid-Continent Trust Conference Program 


“When The Trust Examiners Come”: 
Robert C. Masters, Federal Reserve 
Examiner, Division of Examinations, 
Board of Governors, Washington.° 

“Marital Deduction Provision Of 
Wills and Trusts”: A. James Casner, 
Professor of Law, Harvard University. 


The business outlook and the effect 
of new developments on the management 
and administration of trusts will be the 
theme of the 19th Mid-Continent Trust 
Conference to be held at the Statler 
Hotel, St. Louis, on November 9 and 
10. The Corporate Fiduciaries Associa- 
tion of St. Louis will be official host. 


The program: THIRD SESSION 


“Selling Trust Service Through Es- 
tate Planning Approach”: A. M. Mc- 
Nickle, Vice President, Fidelity Trust 
Co., Pittsburgh. 

“Let’s Face The Facts”: Mark A. 
Brown, President, Harris Trust and Sav- 
ings Bank, Chicago. 

“The American Balance Sheet”: Dr. 
George Stuart Benson, President, Hard- 
ing College, Searcy, Ark. 


First SESSION 


“Place of Trust Department In Our 
Industrial Economy”: Mr. Trott, Presi- 
dent, Trust Division, American Bankers 
Association, and Rhode Island Hospital 
Trust Co. of Providence. 

“Are The Times Out of Joint?”: 
Thomas H. Beacom, Vice President, 
First National Bank of Chicagso. 

Address: William H. Winfield, Assist- 
ant to the President, Monsanto Chemical 
Co., St. Louis. 

“The State of the Union”: James E. 
Shelton, newly elected President, Ameri- 
can Bankers Association; President, Se- 
curity-First National Bank of Los An- 
geles. 


FourRTH SESSION 


“Place Of Common Stocks In Trust 


Investments”: R. F. Murray, Vice Presi- 
dent, Bankers Trust Co., New York. 
“Troublesome Questions In Trust De- 
partments”—Panel Discussion led by 
Gilbert T. Stephenson, Director, Trust 


Research Department, The Graduate 
School of Banking. 


SECOND SESSION 
“Cost Accounting Is a ‘Must’”: Wil- 
liam J. Weig, Second Vice President, 
Guaranty Trust Co., New York. 


A AA 
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SAN FRANCISCO 
SWITCHING CENTER 


142 BANKS IN 36 CITIES GET NEW BANK “WIRE” 


A new nation-wide private wire system, in process of construction for the past eighteen 
months, will connect 188 banks in 54 important cities of the United States, sponsored by a 
group of New York and Chicago banks in cooperation with banks throughout the country. 
The system will be known as “The Bank Wire.” Engineered and developed by the 
Western Union Telegraph Company, The Bank Wire will open on November Ist with 
connections to 142 banks in 36 cities. The remaining 46 banks in 18 cities will be cut 
into the system on December 4, 1950. The project is designed to expedite banking trans- 
actions throughout the country and thereby provide new and improved services which 
will be beneficial both to the banks and their customers. The 54 cities to be connected 
have aggregate bank resources exceeding 106 billion dollars. The system will not be 
restricted to these 54 cities, but wherever warranted, expansion and extension will take 
place as equipment is obtainable. In order to insure the confidential nature of communica- 
tions on the wire, Western Union will operate the switching centers entirely with its em- 
ployees. Regardless of the number of banks in the System, each will receive its own 
messages without having access to the messages of the others. 
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ABA Trust Division Reports on 


Progress and Prospects 


ONTINUED trust progress consist- 
ent with that of the past was the 
keynote of addresses by John W. Rem- 
ington, ABA Trust Division President, 
and Carl W. Fenninger, Director of the 
Provident Trust Co., Philadelphia, who 
spoke at the Division’s annual meeting 
September 25, when over 7,000 bankers 
gathered in New York for the ABA’s 
Diamond Anniversary Convention. 
Unanimous election of officers, members 
of the Executive Committee and the 
Committee’s chairman, and passage of 
a resolution amending the by-laws in 
such way as to eliminate state vice presi- 
dents constituted the principle business 
of the Trust Division’s afternoon meet. 
Elected were: President of the Trust 
Division, Raymond H. Trott, President, 
Rhode Island Hospital Trust Co., Provi- 
dence; Vice President, Joseph W. White, 
Vice President, Mercantile-Commerce 
Bank and Trust Co., St. Louis; members 
of the Executive Committee for three- 
year terms expiring 1953, were: Wil- 
liam Anderson, Vice President, City 
Bank Farmers Trust Co., New York: 
Carlysle A. Bethel, Vice President and 
Trust Officer, Wachovia Bank & Trust 
Co.. Winston-Salem; Robert R. Duncan, 
President, Harvard Trust Co., Cam- 
bridge, Mass.; Laurence H. Tharp, Vice 
President, The Anglo California Na- 
tional Bank, San Francisco. Elected 
chairman of the important Executive 
Committee was Robert A. Wilson, Vice 
President, The Pennsylvania Company 
for Banking and Trusts, Philadelphia. 


In his annual report as retiring Presi- 
dent of the Trust Division, Mr. Reming- 
ton, Vice President and Trust Officer of 
the Lincoln Rochester Trust Co., Ro- 
chester, N. Y., paid tribute to Gilbert T. 
Stephenson as Director of Trust Re- 
search for his thorough knowledge of 
and practical approach to trust business. 
In referring to the total of 15 commit- 
tees that are working on different pro- 
jects, Mr. Remington expressed appreci- 
ation for the more than 100 persons 
who have helped on committee assign- 
ments. Close relationships with lawyers, 
“one of our closest allies,” life under- 
writers and accountants, have been a 
continuing development, he said and 
pointed out that the American Bar As- 
and the Trust 
through the National Conference Group, 
had been helpful in “clarifying and 
cementing the 
lawyers and trustmen.” 


sociation Division. 


relationships between 


The President Reports 


Within the past year, Mr. Remington 
the and 
Charges, after three years hard work, 


said, Committee on Costs 
had produced a new manual on Cost 
Accounting Procedure for Trust Depart- 
ments. So far about 800 trust institu- 
tions have asked for and received copies. 

In many trust departments salaries 
and wages constitute 70% or more of 
the total expense. In a recent analysis of 
costs in three medium sized trust de- 
partments of banks which operate a fair 
sized branch office system and average 





better than $200,000,000 of deposits, it 
was found that the range of the ratio 
of salaries and wages to all expenses of 
these trust departments was 75% to 
77%. Increases in salaries and wages 
made since the analysis in the spring 
and early summer of 1950 obviously 
will cut further into net operating profits 
since any increase in fees is a slow, 
difficult process. 


Committee on Operations 


The Committee on Operations for 
Trust Departments completed and _ pub- 
lished an outline of suggestions for a 
trust department operating manual. 
Most larger institutions have operating 
manuals. This outline was _ prepared 
primarily for medium and smaller de- 
partments. The 
that it could not prepare an actual man- 
ual suitable for many trust departments. 
So it prepared this outline as a guide 
to any department in preparing its own 


committee recognized 


manual. 


This committee has also completed a 
“Procedure for Inspecting Real Estate 
and Real Estate Held in 
Trust Accounts,” and is now working 


Investments 


on the following projects: (1) suggested 
procedure for handling stock dividends; 
(2) suggested procedure for charging 
excess postage and insurance, telephone 
and telegraph expenses to trust ac- 
counts; (3) assembling, valuing, and 


recording original assets of an executor- 


(Continued on page 711) 





Retiring President and New Officers, Trust Division, American Bankers Association 
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Tk NEW TAX LAW 


EFFECTS ON PERSONAL AND BUSINESS 


OR the first time in our Federal tax 

history, legislative action which 
was undertaken with a view to reducing 
taxes adopted a “turn-about” complex- 
ion and was converted into a revenue 
raising measure. The House Committee 
Report of June 23, 1950, recommended 
reductions in excise taxes in excess of 
one billion dollars. While this Report 
contemplated that a substantial portion 
of those reductions would be recouped 
through increases in corporate tax rates 
and the plugging of certain recognized 
tax loopholes, nevertheless the over-all 
effect of the proposed law would have 
been tax reduction. 


The war in Korea and the subsequent 
developments aggravating international 
affairs soon convinced Congress and the 
American people that this was no time 
for tax reduction. The result:—the ex- 
cise tax cuts were abandoned, and a 
bill to raise over 414 billion dollars in 
additional taxes was substituted. Thus, 
the Revenue Act of 1950, signed on Sep- 
tember 23, introduces new tax burdens. 
The principal provisions and significant 
implications are herein discussed. 


Increase in Individual Income Taxes 


The tax rate on individuals is not as 
such raised under the new law. Rather, 
a substantial increase in the amount of 
the tax is accomplished by eliminating 
the reductions contained in the Revenue 
Acts of 1945 and 1948. The present 
action increases the effective starting 
rate from 16.6 to 20 per cent and the 
top rate from about 82 to 91 per cent. 
The reductions* are eliminated, start- 
ing October 1, 1950. Since this repre- 
sents one-quarter of a year, the reduc- 
tions previously in effect will be reduced 
by approximately 25 per cent for 1950. 

There will be no pro-rating in the 
case of a taxpayer on a calendar year 
basis. In the case of an individual on 
a fiscal year basis, beginning prior to 
and ending after October 1, 1950, the 


year will be divided into two parts for 


*17 percent of the first $400 of tentative tax; 
12 percent of the amount in excess of $400; 9.75 
percent of the amount in excess of $100,000. 
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SAMUEL J. FOOSANER 


The 1950 Revenue Act affects tax and 
estate planning in many respects. Because 
of its importance to all taxpayers, we have 
requested Samuel J. Foosaner, nationally 
known tax attorney, to review this law. 
Mr. Foosaner, who testified in successful 
opposition to the changes in the estate 
and gift tax law proposed by Secretary of 
the Treasury Snyder, is Federal Tax Edi- 
tor of Trusts AND Estates. — Editor’s 
Note. 





the purpose of the tax. Therefore, it 
will make no difference whether the 
greater part of one’s income is earned 
in the first three quarters or in the last 
quarter of the year. Thus, a taxpayer, 
after determining his tentative tax for 
the calendar year 1950, will make the 


‘following percentage reductions instead 


of those provided for under the prior 
law: 
13 per cent of first $400 of tentative 
tax 
9 per cent of the amount in excess 
of $400 and not in excess of 
$100,000 
7.3 per cent of that part of the tenta- 
tive tax in excess of $100,000 


For 1951 and subsequent years, these 
reductions will be eliminated entirely. 

Effective October 1, 1950, the with- 
holding rate is increased from 15 to 
18 per cent. 


The Act abolishes an option which 
was available to fiduciaries to pay in- 
come taxes of trusts and estates in four 
quarterly installments. The date for 
filing the return is made April 15. 


Corporation Income Tax Rates 


To eliminate the inequitable treat- 
ment of corporations subject to the so- 
called “notch rate” on the second $25,- 
000 of income, and to simplify the sys- 
tem of rates, while simultaneously in- 
creasing revenue from corporate 
sources, the 1950 Act provides a flat 25 
per cent normal tax rate on the first 
$25,000 of income and a flat 20 per 
cent surtax rate on the earnings in ex- 


cess of $25,000. 


The new rates are to apply to the 
last half of 1950 and subsequent taxable 


ESTATE PLANNING 


years. For the calendar year 1950, a 23 
per cent normal tax on incomes up to 
$25,000 and a 19 per cent surtax on in- 
comes in excess of $25,000 will be im- 
posed. Thus, a total combined rate of 
42 per cent will be collected for the cal- 
endar year 1950, as compared with a 
combined rate of 45 per cent for 195] 
and subsequent years. 

When corporations were subject to 
the “notch rates,” that is combined 
normal and surtax of 53 per cent on in- 
comes in excess of $25,000 up to $50,- 
000, it was but natural for them to re- 
sort to tax avoidance devices to get out 
of the “notch” bracket. To the extent 
possible, therefore, in many instances, 
two or more corporations were main- 
tained, where one may have been cap- 
able of performing all of the essential 
functions. The tax (38 per cent) on two 
$25,000 incomes was much less than that 
on one $50,000 income. 

The new law obviates the necessity 
for having more than one corporatio1 
for “notch rate” avoidance reasons. But 
tax saving remain. 
Where two or more corporations can be 
justified which will enable a limitation 
of earnings to $25,000 where otherwise 
a single corporation’s earnings might 
be much in excess of $25,000, resort to 
the former plan can avoid the imposition 
of the new corporate surtax. 


possibilities _ still 


Redemption of Stock to Pay Death 
Taxes 


Congress has taken cognizance of the 
fact that many estates which consist 
largely of shares in a closely held corpo- 
ration are faced with a lack of liquidity 
to meet estate tax and other mandatory 
costs, and has endeavored to alleviate 
these situations. Under Section 115 (g) 
of the Code the Commissioner has been 
in a position to challenge corporate dis- 
tributions for stock redemption purposes 
as being “essentially equivalent” to a 
dividend, subject to tax at ordinary 
rates. Accordingly, a new provision is 
contained in the 1950 Act, for the pur- 
pose of enabling those estates to pay 
the estate tax without the necessity of 
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selling such shares at a sacrifice. Under 
the new law, a corporation may redeem 
all the stock of the decedent, or so much 
as may be necessary, without fear of 
having the distribution taxed to the 
estate as a taxable dividend. To qualify 
for the special treatment, the value of 
the stock must be includible in the de- 
cedent’s gross estate and the redemption 
must be made within the limitation pe- 
riod for the assessment of estate taxes. 
Furthermore, this exemption from the 
application of Section 115 (g) will 
apply only in such cases where the de- 
cedent’s stock is equivalent to more 
than 50% of the value of his net estate. 


Upon first reaction, this provision 
might appear to constitute a generous 
gesture in favor of the taxpayer. But is 
it all that it appears to be? The law 
provides that the sums received on re- 
demption will not be considered a tax- 
able dividend to the extent that they are 
“not in excess of the estate, inheritance, 
legacy and succession taxes imposed be- 
cause of such decedent’s death.” What 
will the situation be if the sums do ex- 
ceed such taxes? 


Suppose a taxpayer enters into an 
agreement with a corporation, in which 
he is a principal stockholder, under the 
terms of which it agrees to purchase 
50% of his stock in the corporation 
on his death for $200,000. If, upon his 
death, the corporation possesses a sur- 
plus of $300,000 and at that time, be- 
cause of resort to the full marital de- 
duction, or for some other reason, only 
$70,000 is required to meet the stock- 
hoider’s inheritance and __ succession 
taxes, will the excess of $130,000 be 
held to be “essentially equivalent” to a 
taxable dividend? The law is silent on 
this point. 


Contemplation of Death Eased 


Prior to the enactment of the Revenue 
Act of 1950, every substantial transfer 
of property was vulnerable to challenge 
that it was in contemplation of death, 
regardless of when made, and therefore 
includible in the estate for tax purposes. 
While the law provided a presumption 
that transfers made within two years of 
death were made in contemplation of 
death, there was nothing in it to limit 
the Commissioner to this period where 
he sought to include the value of any 
transfer in the decedent’s gross estate. 
In many cases, the Government alleged 
that transfers made by the decedent 
many years prior to his death were 
made in contemplation of death. The 
burden of disproving the Treasury’s 
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position then fell to the decedent’s estate. 
This often resulted in costly tax com- 
promises or extended litigation. 


To remedy this situation, the Revenue 
Act of 1950 fixes a limited period be- 
yond which the Commissioner may not 
go. It provides that no transfer made 
more than three years prior to the date 
of death of the decedent shall be deemed 
to be in contemplation of death. It spe- 
cifically sets forth that any transfer 
made within such three-year period 
shall be deemed to have been made in 
contemplation of death, unless shown 
to the contrary. 


The advantage is clearly on the side 
of the taxpayer. The new provision, 
which applies to estates of decedents 
dying after September 23, 1950, will 
eliminate an important impediment to 
lifetime gifts and trusts because if the 
estate owner lives at least three years 
there can be no imposition of estate tax 
on the basis of contemplation of death, 
an assurance not available under the 
prior law. 


Deduction for Support of Dependents 


For many years, a deduction has 
been allowed for Federal estate pur- 
poses, for amounts “reasonably required 
and actually expended” for the support 
of decedent’s dependents during settle- 
ment of the estate, to the extent that 
such outlays were allowed by Siate law. 
In actual practice, this provision dis- 
criminated in favor of taxpayers who 
died domiciled in States which permit- 
ted liberal allowances for the support 
of dependents as a deduction in com- 
puting State inheritance taxes. This pro- 
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vision also tended to encourage delays 
in settling of some estates in order to 
increase the aggregate of support allow- 
ances. 


It has been repealed by the 1950 
Revenue Act, effective with respect to 
estates of decedents dying after Sep- 
tember 23, 1950. The loss of this de- 
duction will to some extent be recouped 
through the increase in the amount of 
the permissible marital deduction, be- 
cause the support allowance reduced the 
size of the adjusted gross estate, 50% 
of which constitutes the maximum mari- 
tal deduction. 


Tax Exempt Organizations 


The accelerated trend in recent years 
by educational institutions, charitable 
foundations, trusts, and tax-exempt or- 
ganizations generally, to engage in busi- 
ness undertakings in no way associated 
with the purposes for which they were 
formed, began to pose a serious prob- 
lem. Quite noticeably, these organiza- 
tions have progressively invaded unre- 
lated fields to the jeopardy of taxpaying 
competitive enterprise and with a loss of 
revenue to the Federal Government. 
After extensive study, Congress decided 
to do something about this situation. 

Under the new law, certain charitable, 
educational and other organizations 
which were formerly exempt from tax 
will be obliged to pay a tax on a certain 
part of their income at the regular cor- 
poration tax rates. In the cases of trusts, 
to whom exemption may now be denied, 
the rates applicable will prevail. The 
new provision will apply to all organ- 
izations presently exempt under Code 








The state tax burden for the fiscal year 1949-50 reached a record average of $60.72 per 
capita in the 48 states, according to a report just issued by Commerce Clearing House in 
its State Tax Review. Above map shows per capita state tax collections for 1950. 
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Section 101(1) and (7), certain organ- 
izations exempt under Section 101 (14), 
all organizations exempt under Section 
101(6) except churches or associations 
of churches, and all trusts receiving 
charitable deductions under Code Sec- 
tion 162(a). 


Subject to a specific exemption of 
$1,000, all income derived by an organ- 
ization from the operation of a business 
enterprise which is unrelated to the pur- 
poses for which it received its exemp- 
tion, will be taxed. In like manner, all 
income received by such organization 
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from rentals from property leased to 
others on a long-term basis where the 
property was purchased with borrowed 
funds, is now subject to taxation. 


Thus, in one fell swoop, Congress 
struck a death blow to the popular 
“lease back” arrangements resorted to 
by tax exempt organizations. This was 
the device which involved the purchase 
of a property by a tax exempt body and 
the leasing-back of the property to the 
seller. As a general rule, the seller con- 
tinued to operate the same business on 
the premises. The plan often included 
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the borrowing of the purchase price by 
the organization with a commitment by 
it to repay the loan plus interest, out of 
rental income. 


Prohibited Transactions 


Prior to the passage of the Revenue 
Act of 1950, taxpayer-donors were able 
to derive substantial benefits from their 
dealings with tax-exempt trusts and 
foundations which they established, 
While they complied with the strict let- 
ter of the statute, they violated the spirit 
of the law. To remedy such abuses, the 
new law not only denies the exemption 
to otherwise exempt organizations if 
they engage in certain prohibited trans- 
actions, but further provides that con- 
tributions to such a trust, foundation or 
organization engaging in _ prohibited 
transactions will also be disallowed. 


The term “Prohibited Transactions,” 
a new one in tax law, is defined as fol- 
lows: 


“PROHIBITED TRANSACTIONS. — 
For the purposes of this paragraph the 
term ‘prohibited transaction’ means any 
transaction after July 1, 1950, in which 
any trust while holding income or corpus 
which has been permanently set aside or 
is to be used exclusively for charitable 
or other purposes described in subsection 
(a)— 


‘(i) lends any part of such income 
or corpus, without receipt of adequate 
security and a reasonable rate of inter- 
est, to; 


‘(ii) pays any compensation from such 
income or corpus, other than a reason- 
able allowance for salaries or other com- 
pensation for personal services actually 
rendered, to: 


‘(iii) makes any part of its services 
available on a preferential basis to; 

‘(iv) uses such income or corpus to 
make any substantial purchase of se- 
curities or any other property, for more 
than an adequate consideration in money 
or money’s worth, from; 


‘(v) sells any substantial part of the 
securities or other property comprising 
such income or corpus, for less than an 
adequate consideration in money or 
money’s worth, to; or 

‘(vi) engages in any other transac- 
tion which results in a substantial di- 
version of such income or corpus to; 

the creator of such trust; any person who 
has made a substantial contribution to 
such trust; a member of the family (as 
defined in section 24(b) (2) (D) of an in- 
dividual who is the creator of the trust or 
who has made a substantial contribution 
to the trust; or a corporation controlled 
by any such creator or person through the 
ownership, directly, or indirectly, of 50 
per centum or more of the total combined 
voting power of all classes of stock entitled 
to vote or 50 per centum or more of the 
total value of shares of all classes of stock 
of the corporation.” 
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The many new provisions of the Reve- 
nue Act of 1950 dealing with the tax 
treatment of tax exempt organizations 
and the deductions for gifts and be- 
quests to them generally, must be con- 
sidered together. The amendments, in- 
sofar as determining whether or not an 
organization is exempt under Section 
101 of the Code, are effective with re- 
spect to taxable years after December 
31, 1950. The effective date of the 
amendments dealing with deductions of 
trusts, etc. is January 1, 1950, except 
that with respect to “gifts or bequests,” 
as defined under subsection (g) (2) (E) 
of Section 162 of the Code, as amended, 
the effective date is January 1, 1951. 


Information Required 


For some years much criticism has 
been voiced at the failure of tax exempt 
organizations to make _ information 
available to the public concerning their 
operations and activities. Effective with 
the taxable year 1949, every organiza- 
tion described in Section 101(6) of the 
Code “which is subject to the require- 
ments of Section 54(f)” must hence- 
forth annually furnish full information 
with respect to gross income, expenses, 
disbursements, accumulations, current 
and aggregate, together with a detailed 
balance sheet, as provided under the 
amended law. 


In like manner, trusts claiming chari- 
table and other deductions under Sec- 
tion 162(a) of the Code must supply 
information concerning amounts of de- 
ductions taken in the current and prior 
years; the portion paid from principal, 
the total income of the trust and its 
expenses, together with a detailed bal- 
ance sheet, as now set down under the 
law. 


The required information together 
with the names and addresses of the 
organizations and trusts affected by the 
amendments will be made available to 
the public. 


Employee Stock Options 


A new Section (130A), has been 
added to the Code, captioned “Employee 
Stock Options.” This excellent section 
is one that has been needed for a long 
time. Basically, it provides that under 
certain circumstances, employees may 
have an option to purchase stock in 
their corporation on an advantageous 
price basis, without being penalized 
from an income tax standpoint at the 
time that they exercise the option. 


Under present regulations, an em- 
ployee exercising an option to purchase 


Octoser 1950 


stock from his employer corporation is 
considered to have received taxable in- 
come at the time the option is exercised 
to the extent of the difference between 
the market value of the steck, at the 
time of the exercise, and the option 
price. This difference is taxed as ordi- 
nary income, rather than as a capital 
gain, on the theory that it represents 
additional compensation to the em- 
ployee. Since the employee does not re- 
ceive cash income at the time the op- 
tion is exercised, he may find it difficult 
to pay the tax assessed without selling 
part of the stock acquired. This tends 
to defeat the purpose for which the op- 





the specific investment objective to be accomplished 
. the investment plan best designed to attain that 


objective. 


action 


conservative investors. 





In these two considerations is summed up much of our 
philosophy as investment brokers and counselors. It is 
a philosophy readily translated into definite, tangible 
getting quickly and completely the essential 
facts concerning markets and securities; accurately ana- 
lyzing and interpreting these facts; acting upon them 
promptly in the best interests of our clients. 





tion was given, namely, as an incentive 
for greater effort on the part of the 
employee. 

Under the new section, no income will 
result to the recipient of the stock where 
he exercises a “restricted stock option” 
after 1949, and does not dispose of such 
stock at any time within two years from 
the date that the option is granted to 
him, nor within six months after the 
transfer of the stock is made to him. No 
income will result to him at the time 
of the transfer of such stock upon his 
exercise of the option. If he disposes 
of the stock after the times above set 

(Continued on page 709) 
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In buying or selling securities, the institu- 
tional or individual investor must take into careful consid- 
eration two inseparable and interdependent factors: 
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When and How to Take 


The Marital Deduction 


HE marital deduction created by the 

Revenue Act of 1948 is the first 
recent break in a consistent trend and 
policy of the federal government toward 
ever larger taxes. It offers real tax re- 
lief to husbands and wives and their 
families. It behooves practitioners to 
take full advantage of the opportunity 
for tax savings offered by this Act. 


Although the marital deduction is 
applicable to either spouse’s estate, I 
shall assume throughout these remarks 
(unless stated otherwise) that the hus- 
band has the larger estate and will die 
first. 

The marital deduction is an effort to 
incorporate into the federal tax system 
a concept of husband and wife equiva- 
lent to that observed in community 
property states. The theory is that the 
husband and the wife each has an un- 
divided one-half interest in property 
owned by them. Consequently, when the 
husband makes a gift to the wife, under 
the marital deduction, it is assumed that 
he only owns half of the community 
from which he gives and, therefore, he 
is taxed only on one-half of the total. 


There are certain limitations on the 
marital deduction. For example, the 
giving spouse must be a United States 
citizen. Moreover, the property must not 
be a terminable interest; however, 
there are a number of exceptions to 
this rule. Succinctly stated, the wife 
must receive an absolute and unfettered 
control over the property for it to qual- 
ify for the marital deduction. 

The marital deduction may be 
achieved in a number of ways: prop- 
erty held as tenants by the entirety; 
life insurance which complies with the 
requirements; property going by intes- 
tacy or dower; property that the wife 
receives by electing to take against the 
will; property which the wife receives 
under the will either by a direct gift or 
in a qualifying trust; and property re- 
ceived under an inter vivos transfer in- 
cludible in the husband’s estate for tax 
purposes. 


644 BaR PROCEEDINGS 


MARK E. LEFEVER 


Conlen, LaBrum & Beechwood, Philadelphia 


To compute the maximum marital de- 
duction, first ascertain the value of the 
gross estate including not only that 
property which passes under the will, 
but also that which passes by any of 
the other methods just outlined. From 
the total value of the gross estate, de- 
duct the costs and expenses which are 
allowable, namely, funeral expenses, 
claims, debts, liens, etc., to arrive at 
what is called the adjusted gross estate. 
The marital deduction is fifty per cent 
of that adjusted gross or the amount 
which is given to the spouse, which- 
ever is the lesser amount. 


It is to be noted that prior to the 
Revenue Act of 1948, property sub- 
ject to federal estate tax could not be 
taxed again if the legatee died within 
five years of the first decedent. In the 
1948 Act this deduction for property 
previously taxed was eliminated in the 
decedent’s spouse’s estate. Thus, if the 
wife gets the marital deduction share 
and she dies only one day later, the 
said share is again subject to tax in her 
estate. 

Another point to bear in mind is that 
the scope of the gift over in default of 
the wife’s exercise of the power of ap- 
pointment does not defeat the marital 
deduction. Therefore, the lawyer should 
very carefully draft a devolution clause 
to take effect in the event of the wife’s 
failure to exercise the power, for gener- 
ally speaking property passing in de- 
fault of the exercise of this power is 
not subject to the state inheritance tax. 


One word about gift tax considera- 
tions. As a result of the Revenue Act of 
1948, if both spouses join in the gift, 
the annual exclusion of $3,000 a year 
is now $6,000, and the lifetime exemp- 
tion of $30,000 is increased to $60,000, 
on the theory that the husband in mak- 
ing a gift is giving only half from his 
share of the community property and 
the other half from his wife’s. These 
provisions are applicable whether the 
husband makes a gift to his wife or to 
a third person. 


When to Take the Marital Deduction 


Obviously, the first thing to do in 
determining when to take the marital 
deduction is to work out the arithmetic 
of the case, which can be very compli- 
cated. Compute the tax on the husband’s 
estate (including property devolving 
under the will and outside of it) both 
with and without the marital deduction. 
Then compute the tax that will be due 
on the wife’s estate if the husband dies 
first, having taken advantage of the full 
marital deduction. This will indicate the 
total tax due in the two estates, and the 
tax savings available if the marital de- 
duction is utilized. 

The effect of state taxation should be 
taken into consideration. For example, 
is there a provision in the state tax law, 
as in Pennsylvania, that insurance pay- 
able to a named beneficiary is exempt 
from state inheritance tax? Does prop- 
erty which goes to the survivor of ten- 
ants by the entireties pass tax-free? Does 
the state tax constitute a burden on the 
estate? Upon the answers to these ques- 
tions depends the advice to the wife as 
to whether or not to exercise her power 
of appointment. 

In some cases it may be better not 
to take advantage of all or any part of 
the marital deduction, because of the 
wife’s own ample estate. For example. 
where a husband has an estate of $100,- 
000 and the wife has $800,000, the 
mathematics will show that if the mari- 
tal deduction is utilized in the husband’s 
estate the total taxes will be increased 
rather than decreased because the wife’s 
estate will be thrown into a higher tax 
bracket. There is also an income tax 
problem to be considered in such a sit- 
uation. 

Apart from tax arithmetic, there may 
be personal reasons for not taking the 
marital deduction. For example, there 
is the husband who is fearful that his 
wife will re-marry immediately after his 


death. Then, there is the husband who is | 


afraid that his wife will not take care 


of his children by a former marriage. } 
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And there is the wife who is incapable 
of handling property or properly exer- 
cising a power of appointment. There is 
also the wife who may be ready prey 
for importuning relatives or fortune 
hunters. In each of these cases, the hus- 
band may prefer to pay larger federal 
estate taxes as a proper premium to in- 
sure the protection of his wife and 
family. Then, there is the strong-minded 
testator who feels he is the only one 
who has any ideas and does not want 
to leave anything to the judgment and 
discretion of his wife; he wants to blue- 
print the plan in its entirety; so he will 
not want to take the marital deduction. 

There may be business reasons for 
not wanting to take the marital deduc- 
tion: for example, where a closely held 
business is involved. Or again, there 
may be an heirloom or a valuable paint- 
ing or the like that may represent a 
substantial part of the estate and the 
testator may want to specify just how it 
will go. 

The ages and state of health of the 
testator and his wife are also important 
considerations in determining how much 
if any of the permissible deduction 
should be taken. Even though the arith- 
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metic indicates that it is inadvisable 
for the husband to avail his estate of 
the marital deduction, age or health may 
forecast the wife’s surviving him for 
many years during which she could 
consume the marital deduction in liv- 
ing expenses or inter vivos gifts. Then 
again the mere postponement of the 
payment of the tax until the wife’s death 
and her right to use that money during 
the years between her husband’s death 
and her own demise may furnish suffi- 
cient cause to warrant taking the marital 
deduction. There is also the testator who 
on general principles always wishes to 
postpone the payment of taxes to the 
latest possible date. He will want to avail 
himself of the full marital deduction. 


One more point with regard to 
“when.” There are certain areas in the 
federal estate tax brackets where the 
rates do not increase very rapidly. For 
example, from $160,000 to $310,000, 
there is a rise of only two per cent 
from 30 to 32 per cent. Therefore, if 
both husband and wife have property 
within this bracket, it is possible to 
utilize the major portion of the marital 
deduction without raising the tax rate in 
the second estate. For example, if both 





husband and wife have estates of $430,- 
000 the husband could give his wife 
$100,000 without increasing the tax rate 
on her estate at her death. 


How to Take the Marital Deduction 


The fundamental question in decid- 
ing how to take the marital deduction 
is: does the wife get the property out- 
right or in trust. Some of the considera- 
tions come into play that have just been 
covered in determining whether the 
marital deduction should be utilized at 
all, e.g., the marriageble wife, the un- 
trained or gullible wife, stepchildren, 
etc. 


The next question is: shall the deduc- 
tion be taken by the will or outside the 
will. Frequently, the homestead is made 
to qualify through title being placed 


.in husband and wife as tenants by the 


entirety. Life insurance payable to the 
wife in a lump sum or under the op- 
tions with general power in the wife to 
appoint any balance on her death qual- 
ifies for the marital deduction. (A com- 
petent life insurance agent or the gen- 
eral counsel of his company will have 
many helpful ideas on this subject, and 
be of great assistance in working out a 
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proper plan regarding the life insur- 
ance.) The deduction may be taken 
through a revocable or irrevocable deed 
of trust. There are many dangers in the 
irrevocable trust device which should be 
given full consideration before this 
means is used. 


The full amount of the marital de- 
duction may be given to the wife in the 
will either absolutely or in_ trust. 
Usually, at least a portion of the mari- 
tal deduction qualifies through the will. 
Some authorities advocate the wife’s 
use of her right to disclaim property 
which right is either set out specifically 
in the will or is inherent under the law. 
The husband may even risk instructing 
her as to what to do when he dies or 
hope that she will at that time properly 
decide whether or not to disclaim. | 
agree with Joseph Trachtman’s remarks 
on the subject in his book*. “The dis- 
claimer plan is a very slender reed on 
which to rely.” I caution against its 
use unless the results are absolutely 
sure. Also, beware of any agreement 
or understanding between husband and 
wife that in any way circumscribes her 
right to exercise freely her power of 
appointment; such agreement will in- 
validate the marital deduction for it 
takes away her unfettered control of the 


property. 
Suggested Forms 


There follow in italics some suggested 
marital deduction forms. Included for 
criticism are other clauses: I do not 
recommend them. The comments follow 
each clause. 


The first form has been designated 
“Commonplace Marital Deduction 
Clause” because it is suitable for the 
testator that the lawyer commonly 
meets. This testator has a wife and 
children, and assets of $150,000 to 
$250,000, consisting of a house, life 
insurance, an interest in a closely held 
business, and some miscellaneous other 
assets. It is relatively unimportant to 
this testator that the precise amount 
which is available to qualify is covered 
in the marital deduction trust. He has 
no objection if his wife receives a little 
more than half of his property through 
jointly held property, etc. And the tax 
consequences are not great. 


1. Commonplace Marital Deduction 
Clause 


All the rest, residue and remainder of 
my estate, real, personal and mixed, of 


*Estate Planning, 1950, Practising Law Insti- 
tute, New York, pp. 50 et seq. 
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whatsoever kind and wheresoever situate, 
I give, devise and bequeath, as follows: 


(a) In the event that my wife, MARY 
DoE, survives me, I give, devise and 
bequeath one-half (%) of my said res- 
iduary estate to my Trustees hereinafter 
named, IN TRUST, NEVERTHELESS, to hold, 
manage, invest and reinvest, to collect 
the income therefrom, to deduct the costs 
and expenses thereof, and to pay the net 
income therefrom and to distribute the 
principal thereof, as follows: 

1. To pay to my wife, Mary Dog, 
during her lifetime, the net income there- 
from in convenient installments (not less 
frequently than quarter-annually), and 
also to pay to my said wife so much or 
all of the principal thereof as my Trus- 
tees shall determine in accordance with 
the powers and directions set forth in 
sub-paragraph (c) (1) hereof. 

2. Upon the death of my said wife, 
to distribute the principal of this trust 
to such persons or beneficiaries, including 
her own estate, in whole or in part, in 
such proportions and manner, as my said 
wife by her Last Will and Testament 
shall direct, limit and appoint, by refer- 
ence to this power. (It is my intention 
that my said wife shall have the broad- 
est possible power of appointment by will 
as to the principal of this trust remain- 
ing at her death, which power shall be 
exercisable by her alone and in all 
events.) 


8. In the event that my said wife 
fails to exercise her power of appoint- 
ment tO... 


[HERE SET FORTH IN DETAIL THE 
DEVOLUTION OF THE REMAINDER IN FEE 
OR IN TRUST, UPON THE HAPPENING OF 
THIS CONTINGENCY. ] 

The first paragraph contains the usual 
residuary clause language. Sub-para- 
graph (a) provides that if the wife sur- 
vives, she receives the benefits from 
one-half of the said residuary estate. 
Obviously, if the wife does not survive, 
the marital deduction is not applicable. 

Sub-paragraph 1 provides payment 
of the income to the wife not less fre- 
quently than quarter-annually. The reg- 
ulations specify that the wife must re- 
ceive the income at least as often as 
“annually” or the gift does not qualify 
for the marital deduction. Unless there 
is some strong reason to the contrary, 
the power to consume principal should 
be included. There has been too much 
grief for widows and children where 
there is no power of consumption. 

Sub-paragraph 2 gives the wife a 
broad general power of appointment by 
will. The requirement that the power 
shall be exercisable by the wife “alone 
and in all events” is an effort to keep 
within the regulations and statute. A 


great deal can be said about granting 
the wife power of appointment by deed. 
However, this gives her a broader power 
than is necessary and may subject her 
to more importuning. Therefore, except 
in unusual cases I prefer to restrict it to 
appointment by will. 


Sub-paragraph 3 contains the devolu- 
tion of the trust after the wife’s death, 
if she fails to exercise the power of 
appointment. This should be carefully 
planned and properly drafted and cover 
the devolution of the income and princi- 
pal of this trust. (The forms of such 
clauses are not germane to the instant 
topic; and they are, therefore, not in- 
cluded herein.) 


(b) I direct that all estate, inher- 
itance and succession taxes which may 
be levied at my death by the United 
States, the Commonwealth of Pennsyl- 
vania, and/or any other taxing agency 
or authority, wpon property, real, per- 
sonal or mixed, then owned solely by me, 
or then owned by me jointly with some 
other person or persons, or 
ceeds of life insurance policies upon my 
life, or upon Government Bonds payable 
upon my death to a designated person or 
persons, or upon gifts inter vivos made 
by me, or upon any other item of prop- 
erty, real, personal or mixed, shall be 
paid out of my residuary estate which 
remains after creation of the trust pro- 
vided in sub-paragraph (a) hereof; and 
the trust set forth in sub-paragraph (a) 
hereof, the legacies, bequests, and de- 
vises set forth in paragraphs and 

hereof, all legacies, bequests and 
devises in any codicil(s) hereto, and all 
jointly owned property, United States 
Government Bonds, insurance proceeds, 
gifts inter vivos, and other such property, 
shall be free and clear of such death 
taxes, and my Executors shall not re- 
quire any transferee or beneficiary to 
reimburse my estate for said taxes so 
paid, nor shall they deduct the same 
from the share of any beneficiary here- 
under. In their absolute discretion, my 
Executors may pay such taxes immediate- 
ly or may postpone the payment thereof 
upon future or remainder interests until 
the time possession thereof accrues to 
the beneficiary or beneficiaries. 


upon pro- 


After the devise and bequest of one- 
half of the residuary estate, which quali- 
fies for the marital deduction. Clause 
(b) provides that all taxes shall be paid 
out of the estate which remains. Unless 
the clauses are set up in this sequence 
or the marital deduction trust elsewhere 
made tax-free, the federal government 
requires payment of the federal estate 
taxes first and the maximum marital 
deduction will be only one-half of the 
balance. Clause (b) is very comprehen- 
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sive. It makes tax-free all taxable prop- 
erty whether passing under the testator’s 
will or by any transaction during his 
lifetime. It places the burden on the 
estate to pay this tax. Such a provision 
is fraught with danger if the testator 
has made many taxable gifts during his 
lifetime and wishes any of those gifts 
to bear their share of the taxes, It 
should be used with caution. However, 
some tax clause to cover the specific 
case should be used at this point. 


(c) In the event that my wife, MARY 
DoE, survives me, I give, devise and be- 
queath the balance of the other one-half 
(%) of my said residuary estate (re- 
maining after payment of taxes as pro- 
vided in sub-paragraph (b) hereof) to 
my Trustees hereinafter named, or in 
the event that my said wife predeceases 
me, I give, devise and bequeath my en- 
tire residuary estate (remaining after 
payment of taxes, as provided in sub- 
paragraph (b) hereof), to my Trustees 
hereinafter named [and, in either event 
I give, devise and bequeath all property, 
real, personal and mixed, of whatever 
kind and wheresoever situate, over which 
I have a power of appointment under the 
Last Will and Testament or any Deed of 
Trust of my wife, MARY DOE, or under 
any other Last Will and Testament, Deed 
of Trust, or other instrument, to my 
Trustees hereafter named, all of the 





aforesaid property to be delivered to my 
said Trustees] IN TRUST, NEVERTHELESS, 
to hold, manage, invest and reinvest, to 
collect the income therefrom, to deduct 
the costs and expenses thereof, and to 
pay the net income therefrom and to 
distribute the principal thereof, as fol- 
lows: 

1. If my wife, Mary DOE, survives 
me, to pay the net income therefrom in 
convenient installments to my said wife 
until she dies [or remarries]. In the 
event that the net income from the trust 
created in sub-paragraph (a) hereof, to- 
gether with the net income from the trust 
created in this sub-paragraph, is less 
than Ten Thousand Dollars ($10,000) per 
year, to supplement the said payments of 
income with payments out of the prin- 
cipal of said trusts so that the total sums 
paid to my said wife from the principal 
and income of said trusts shall amount 
to a minimum of Ten Thousand Dollars 
($10,000) per year. [In their sole dis- 
cretion, my Trustees may pay further 
sums out of the principal of said trusts 
to my said wife for her welfare and gen- 
eral benefit.] I direct my Trustees in 
making payments to my said wife out 
of the principal of said trusts to exhaust 
the principal of the trust created in sub- 
paragraph (a) hereof before using any 
of the principal of the trust created in 
this sub-paragraph (c). 

2. Upon the death [or re-marriage] 
of my said wife, to... 


[HERE SET FORTH IN DETAIL THE 
DEVOLUTION OF THE REMAINDER IN FEE 
OR IN TRUST, UPON THE HAPPENING OF 
THAT CONTINGENCY. ] 

Sub-paragraph (c) sets up the sec- 
ond trust which is designated to pass 
the property (income and/or principal) 
tax-free to husband’s children. 

The bracketed language which exer- 
cises the powers of appointment should 
not be included in every trust. Each 
case should be considered very care- 
fully. Be perfectly sure that it is desir- 


Xable to exercise the power of appoint- 


ment. If not, specifically so state, for in 
Pennsylvania, New York and certain 
other states a general residuary clause 
exercises all general powers of appoint- 
ment. 


Sub-paragraph 1 terminates the wife’s 
right to income upon her remarriage 
or death. The wisdom of including the 
remarriage contingency is debatable. 
However, many testators demand it; so 
it is included. 

The trustees are authorized to con- 
sume principal to the extent necessary 
to provide the widow with a minimum 
of $10,000 per year. That is a hypo- 
thetical figure. Whatever testator thinks 
his wife needs to live on is the amount 

(Continued on page 707) 
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epreciation 


eserves 


PROBLEM IN TRUST ACCOUNTING 


S there a duty cast upon a trustee of 

real property to establish out of the 
rents from such property a_ reserve 
against the depreciation of a building 
thereon? If there be no such duty may 
a trustee in the exercise of discretion 
establish such a reserve or may the 
income beneficiary require the trustee 
to pay him the net income from the 
property, before the deduction of such 
a reserve? 


The United States Supreme Court has 
furnished the following definition of 
depreciation which we may adopt for 
this discussion: 

“Broadly speaking, depreciation is the 
loss, not restored by current maintenance, 
which is due to all the factors causing the 
ultimate retirement of the property. These 


factors embrace wear and tear, decay, in- 
adequacy and obsolescence.”! 


Depreciation accounting seeks two 
ends: (1) to provide the retirement cost 
of assets whose useful life has expired, 
and (2) to correctly allocate this cost to 
the various accounting periods.” 


Buildings have never been regarded 
as wasting assets.* The answer to the 
suggestion that the rules relating to 
wasting assets should apply is that, in 
the law of trusts, buildings are deemed 
to be of such a permanent character as 
to require separate treatment and con- 
sideration.* As this discussion does not 
deal with wasting assets but with build- 
ings, Section 239 of the Restatement 
of Trusts with respect to the obligations 
of a trustee holding wasting property 
should here be sufficient. 

“Unless it is otherwise provided by the 
terms of the trust, if property held in 
trust to pay the income to a beneficiary 


for a designated period and thereafter to 
pay the principal to another beneficiary 


1Lindheimer v. Illinois Telephone Co. (1933), 
292 U. S. 151, 167. 

2Public Utilities Depreciation, Freeman, 32 Cor- 
nell L. Q. 4, 32 L. Q. 412 (1946). 


%See 60 Harv. Law Review (1947) 952. 


4See Scott on Trusts, §239, p. 1333, for descrip- 
tion of types of wasting assets. 
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is wasting property, the trustee is under 
a duty to the beneficiary who is entitled 
to the principal, either 
(a) to make provision for amortization, 
or 


(b) to sell such property.” 


This rule is derived from the decision 
of the House of Lords in Howe v. Earl 
of Dartmouth (1802) 7 Ves. 137a, but 
it seems that, since the rule was promul- 
gated, the English courts, as well as 
some of our American courts, have been 
sympathetic to the claims of life bene- 
ficiaries that the application of the rule 
would contradict the true intention of 
the testator, and have accepted as evi- 
dence of such intention a mere discre- 
tionary authority to retain the wasting 
property as an asset of the trust, if the 
beneficiary were one of the chief ob- 
jects of his bounty.® 


The rules which have found general 
acceptance with respect to the cost of 
repairs, permanent improvements and 
temporary improvements are set forth 
in the Restatement of Trusts, Section 
233, comments i, j, k and 1. It is inter- 
esting to note that in dealing with these 
questions, the courts have been prone 
to approach them in a practical, if 
slightly inconsistent manner, rather than 
on a strictly theoretical basis. Thus it 
appears that while various parts of a 
building, such as new elevators, new 
boilers or the like are regarded as 
temporary improvements,® a whole 
building is regarded as a permanent im- 
provement.” 


In the prudent management of prop- 
erty, a trustee may, and in some in- 
stances probably must, reserve out of 
current income a sufficient sum to pro- 
vide for anticipated expenses, to pay 
for which the trustee has no other 
funds; but such reservation does not 


5Matter of James, 146 N. Y. 78. 
®Matter of Adler, (1937) 164 Misc. 544, 299 N. Y. 
Supp. 5642. 


TSmith v. Keteltas; Stevens v. Metcher, infra note 
10. 


change the character of the income 
withheld. If it is used to pay items prop- 
erly chargeable to principal then the 
life beneficiary is entitled to recoup- 
ment when principal becomes available, 
and if the funds withheld are not ex- 
pended they still constitute income 
which belongs to the life beneficiary.® 

When we apply to property held in 
trust the statement that “depreciation 
is the loss, not restored by current 
maintenance,” we should add that cur- 
rent maintenance includes all repairs 
that the trustee is obligated to make 
to keep the building in tenantable con- 
dition whether such repairs are or are 
not actually made. 


Departure from Precedent 


The consideration of the question un- 
der discussion arises in large part from 
the decision of the late Hon. Francis O. 
McGarey, Surrogate of Kings County, 
in Matter of Kaplan, 195 Misc. 132, 88 
N.Y.S. (2d) 851, holding that a trustee 
should establish a depreciation reserve 
out of the rents of real property held in 
trust. In an earlier case, this same court, 
while expressing sympathy with the con- 
tention before him that the trustees 
should establish a reserve “for depreci- 
ation and obsolescence,” stated “The 
remedy, however, is within the province 
of the Legislature and not with the 
courts.” Matter of Horowitz (1944) 192 
Misc. 556,557, 80 N.Y.S.(2d) 286. This 
is certainly one of the straws indicating 
the impatience of some of our courts 
with the restraints of the rule of stare 
decisis, and a determination to substi- 
tute their ideas of the requirements of 
justice under modern conditions, and 
not to await the action of the Legisla- 
ture to correct a rule of law established 
by earlier decisions. 

However, we are indebted to the 
” 8Shirk v. Walker, (1987) 298 Mass. 251, 10 N. E. 
(2d) 192; Matter of Parr, (Surr. Ct. Westchester 
Co. N. ¥. 1904) 45 Misc. 564, 92 N. Y. Supp. 990; 


affd. without opinion, 113 A.D. 921. Matter of 
Ridge v. Felt, (1945) 184 Misc. 11. 
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Surrogate for bringing before us for 
searching inquiry not only what the 
law is upon the subject, but what 
change, if any, should be made in the 
rule heretofore established. 


In the Kaplan case a trust was estab- 
lished for the benefit of testator’s two 
sons. The will directed that the annual 
income should be divided between them 
“after making proper and suitable al- 
lowance for expenses and setting up a 
reserve or sinking fund to meet taxes 
or other contingencies.” Testator owned 
five parcels of real property improved 
with apartment houses and also owned 
all the stock of two corporations, each 
of which owned an apartment house. 
The trustees continued the decedent’s 
practice of claiming an income tax de- 
duction for depreciation of 2°. If al- 
lowance for depreciation were deducted 
from income it would have amounted 
to more than $20,000 annually. 


The Surrogate held that a reserve for 
established. 
However, it appears that he had not 
finally reached the conclusion that it 
was appropriate to set up what, in ac- 
counting circles, would be regarded as a 
reserve solely for depreciation. He spoke 
of the advantages to the beneficiary of 


depreciation should — be 


the establishment of a reserve fund out 
of which the cost of large repairs might 
be met, thus making for stability of in- 
come to the beneficiary, and expressly 
stated (p. 145 of official report) : 

“The disposition of such reserve fund as 
between income and principal is expressly 
reserved for determination until such time 
as the trust has terminated, or upon an 
earlier application when the facts shall 
warrant such determination.” 

A trust reserve for depreciation would, 
of course, constitute capital. The fact 
that it might be convenient to use such 
reserve for large. infrequently recurring 
repairs or 


temporary improvements 


would not change the character of such 


reserve. If the cost of any such items — 


were properly allocable to income it 
would be necessary to restore the capital 
out of income subsequently collected 
and it would not be material whether 
the capital had been provided by such 
reserve, 

However, the subject was discussed 
by the Surrogate in two later decisions,° 
in the latter of which he said, “A depre- 
ciation reserve represents principal.” 
He still argued the convenience and de- 
sirability of having a fund to provide 
for large, infrequently recurring repairs 


*Matter of Dahlman’s Estate, (October, 1949), 
95 N. Y. S. (2d) 74; Matter of Kellogg, N. Y. L. J., 
March 22, 1950, 1020. 
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or replacements. It seems, therefore, that 
he had in mind not only a reserve for 
depreciation but also one for repairs 
and temporary improvements. 


Notwithstanding the views expressed 
by the late Surrogate of Kings County, 
I believe that it is appropriate to state 
that there is a strong preponderance of 
opinion among the New York bar that 
it is the established law of New York 
that, in the absence of a contrary di- 
rection in the instrument, a trustee is 
not required to establish a_ reserve 
against the depreciation of a building 
constituting part of his trust, and, on 
the contrary, it is not appropriate for 
a trustee to deprive the income benefici- 
ary of the moneys which would be re- 


quired to establish such a reserve.’° 


The rule thus established in New 
York is probably subject to an excep- 
tion with respect to buildings which are 
used in connection with a business. Mat- 
ter of Nesmith" involved a trust estab- 
lished by a testator for the lives of his 
sons who were named trustees of cer- 
tain property consisting of warehouses. 
piers and wharves in the City of New 
York. which had been used by the testa- 
tor in the operation of a warehouse 
business. The will gave the trustees 
broad authority to improve the prop- 
erty as they saw fit and to buy adjoin- 
ing property and to raise money on 
mortgages if they saw fit. The trust 
property was leased for a five year term 
which _ the trustee 
“deemed it necessary for the purpose 


during surviving 


of the business to erect a shed on one 
of the piers at a cost of $12.000. In his 
account he showed an item of $7,500 
paid from income toward that cost. It 
was held that the cost of the shed was 
chargeable to the corpus of the trust, 
but that the trustee should retain the 
increased income which arose from the 


'e°[Mr. Capron discussed the following cases upon 
which the prevailing rule has been founded: Smith 
v. Keteltas, (1901) 62 App. Div. 174, 70 N. Y. 
Supp. 1065; Matter of Chapman, (Surr. Ct. St. 
Lawrence Co., 1900), 32 Misc. 187, 66 N. Y. Supp. 
235, aff’d on opinion of the Court below, 59 App. 
Div. 624, 69 N. Y. Supp. 1131, aff’d without opin- 
ion, 167 N. Y. 619, 60 N. E. 1108; Stevens v. Mel- 
cher, (1897), 152 N. Y. 551, 46 N. E. 965: Matter 
of Danziger, (Surr. Ct., Queens Co. 1945) 58 
N. Y. S. (2d) 790, modified on other grounds 271 
App. Div. 888, 67 N. Y. S. (2d) 130. In the follow- 
ing cases where the trustees had established a re- 
serve, they were required, upon demand of the life 
beneficiary, to pay such reserve to the beneficiary: 
Matter of Edgar, (Surr. Ct., Orange Co. 1935) 157 
Mise. 10, 282 N. Y. Supp. 795: Matter of Adler, 
(Surr. Ct., N. Y. Co. 1937) 164 Mise. 544, 299 
N. Y. Supp. 542; Matter of Horowitz (supra, Surr. 
Ct., Kings Co. 1944) 192 Misc. 556; Matter of 
Wadsworth’s Will, (Surr. Ct., Westchester Co. 
1948) 81 N. Y. S. (2d) 298; Matter of Hubbell's 
Will, (Surr. Ct. Westchester Co. 1948) 90 N. Y.S. 
(2d) 74; Matter of Davies, (Surr. Ct., N. Y. Co. 
1950), 96 N. Y. S., (2d) 191; Matter of Ottman’s 
Estate, (Surr. Ct., N. Y. Co. 1949) 95 N. Y. S. 
(2d) 5.] 

11(1894) 140 N. Y. 609, 35 N. E. 942. 
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additional structure until his advances 
for its construction were repaid.’ 


Rule in Other States 


In the District of Columbia,!* IIli- 
nois,'+ Massachusetts,!®> Minnesota,!® 
New Jersey'* and Washington,'® it has 
also been held that in the absence of 
some direction in the trust instrument 
to the contrary, it is the general rule 
that a trustee is not required to and 
may not properly set aside a reserve for 
depreciation of buildings. 


In Freuler v. Helvering,'® a tax case, 


the United States Supreme Court stated 
the Court of Appeals had interpreted 
the will there in question in accordance 
with the general law of trusts, which 
was held to forbid deduction from dis- 
tributable income on account of depre- 
ciation and to place upon the remain- 
dermen the burden of any shrinkage of 
capital of that nature. 


In California it that the 
courts have directed, in some instances 
at least, that reserves should be estab- 


lished.?° 


appears 





12S$ee also Matter of Jones, (1886) 103 N. Y. 


621, 9 N. E. 493, 57 Am. Rep. 775. 


Evans v. Ockerhausen, (1938) 69 App. D. C. 
285, 100 F. (2d) 695, 128 A.L.R. 177, cert. denied, 
306 U. S. 633, 59 Sup. Ct. 462, 83 L. Ed. 1,034. 


MLaflin v. Comm. (1934) 69 F. (2d) 460 
(C.C.A.-7). In another case, United States Circuit 
Court of Appeals, Third Circuit, Commissioner of 
Internal Revenue v. Saltonstall (1931) 124 F. (2d) 
110, the court recognized as appropriate the set- 
ting up of a depreciation reserve with respect to 
real property in Chicago where the will authorized 
the trustees to determine whether expenses should 
be charged to capital or income, and whether re- 
ceipts should be treated as capital or income. 


Nelligan v. Long (1946), 320 Mass. 439, 70 
N. E. (2d) 175, 170 A. L. R. 126. 


18Jn re Lee’s Estate (1943), 214 Minn. 448, 9 


N. W. (2d) 245. 


Jn Fidelity Union Trust Co. v. McGraw (1946 
Chancery) 138 N. J. Eq. 415, 48 A. (2d) 279, the 
will expressly empowered the trustees to “make 
such provision for deterioration and obsolescence” 
with respect to real estate included in the corpus 
“as in their judgment may deem wise.” The trus- 
tees sought authority to set up a depreciation re- 
serve with respect to a theater. The court held 
that this was appropriate. But in Matter of Roth’s 
Estate (1947, Prerogative Court) 139 N. J. Eq. 
588, 52 A. (2d) 811, where no similar provision 
was found in the will the court held that while the 
creation of a reserve for depreciation is in har- 
mony with modern accounting practice, “generally 
as between life tenant and remaindermen, the lat- 
ter must bear any loss due to depreciation and ob- 
solescence.”’ 


8Chapin v. Collard (1948) 29 Wash. 
189 P. (2d) 642. 

19(1933) 291 U. S. 35-43. 

2eIn one unreported case in California, it was 
held that a depreciation reserve should be estab- 
lished with respect to trust assets which the trus- 
tee converted into real estate and other forms of 
investment subject to depreciation. See Freuler v. 
Helvering, (1933) 291 U.S. 35, where the question 
arose as to the effectiveness of the decree of the 
local California court having jurisdiction over the 
administration of the trust as against the Commis- 
sioner of Internal Revenue who had assessed a tax 
to the income beneficiaries, with respect to income, 
which under the decree of the local court should 
have been deducted from income as a reserve for 
depreciation. In re Gartenlaub, 185 Calif. 648, 190 
P. 209, the Court held that it was the duty of the 
trustee to set aside for depreciation a certain 
amount of income. 


(2d) 788, 


There is one case in Wisconsin which 
seems to hold that a depreciation reserve 
is appropriate, if there be proof that 
the value of a building has depreciated, 
but otherwise not.*! 


Thus it appears that wherever the 
courts of this country have considered 
this question, excepting only the courts 
of California and possibly Wisconsin, 
they have reached the conclusion that 
the general rule is that no reserve for 
depreciation should be established in 
the absence of a direction to the con- 
trary in the trust instrument. However, 
the question has not been extensively 
litigated outside of New York and no 
decisions upon the subject are found 
in many states. 


There seems to be no decision of the 
English courts directly dealing with this 
question before the separation of the 
colonies and it is doubtful whether this 
rule may be regarded as part of the 
common law of those states where no 
decision upon the subject has been 
rendered. 

The professors of law who have con- 
sidered the subject also recognize that 
the general rule is as heretofore stated.** 


Criticism of Authority 


Notwithstanding the weight of au- 
thority in support of the rule against the 
establishment of a depreciation reserve, 
it seems that it would be unwise to stop 
our consideration there, for criticism of 
the rule is not confined to the late Sur- 
rogate of Kings County. It is not with- 
out significance that the Restatement of 
Trusts contains no statement upon this 
subject. This, of course, takes on added 
significance when we remember that the 
reporier was Professor Austin W. Scott, 
whose current work on trusts in most 
follows the Restatement. It 
appears that Professor Scott entertains 


instances 


grave doubts concerning the correctness 
of this rule. Since correct accounting 


theory recognizes that most buildings 


do deteriorate and become obsolete, and 
it is becoming more usual in business 
to establish such reserves, he is of the 
opinion that generally trustees holding 
rented real property should be permit- 


“1Matter of Matthews Estate (1932) 210 Wis. 
109, 245 N. W. 122, leaves doubt as to whether a 
depreciation reserve is required or permitted. The 
court recognized that the setting up of a deprecia- 
tion reserve was in accord with sound accounting 
practice but then went on to state that the sum so 
set aside in such a reserve had not lost its charac- 
ter of income and stated that there was no showing 
that the building in fact depreciated in value, and 
affirmed the direction of the lower court that the 
moneys received by the trustee representing such 
reserves should be paid to the life beneficiary. 


222 Scott Trusts § 239.4 p. 1342; New York State 
Legislative Document (1950) No. 650, p. 20. 4 
Bogert, Trusts and Trustees,§ 803, p. 127. 


TRUSTS AND ESTATES 


ted, 
Refe 
scho 
least 
vaile 
prev 

A 
shou 
prac 
prec 

If 
sion 
to p 
agai 
estal 
that 
state 
ing | 
oper 
Tra 
ation 
rece 
com 
less, 
and 
amo 
so tl 
life 
Proj 
som 
the 





lr 
criti 
thei 
of t 
thos 
spoh 
vent 
but 
dent 
whic 
ing 
inte! 
of s 
the 
retu 
clati 
usec 
cal 
art 
requ 
men 
chan 


ad 
(2d) 
(194: 

256, 


77# 
come 
Jour 

#1 
tary 
Acco 


0c" 


he 
1is 
he 
‘is 


he 


“on 


n- 
at 


ted, if not required, to set up reserves.”* 


Reference to the views of this eminent 
scholar is not ill advised for in at 
least one other instance they have pre- 
vailed in a field where the law had not 
previously been firmly established.** 


A note suggests that more attention 
should be given to the testator’s own 
practices in setting aside a fund for de- 
preciation.~° 

If not expressly critical the profes- 
sional accountants have been careful 
to point out that theoretically the rule 
against reserves for depreciation in trust 
estates is unsound, if true income is all 
that should go to a life beneficiary. As 
stated by Nossaman, “From an account- 
ing standpoint, depreciation is a cost of 
operation, like material consumed.”*° 
Traver has suggested that when depreci- 
ation allowance is not deductible from 
receipts before distribution of trust in- 
come, the accountant should, neverthe- 
less, show the depreciation allowance 
and the 
amount of principal to the beneficiary. 
so that the payment of principal to the 
life beneficiary would not be disguised.** 
Propp has pointed out the fallacies in 


payment of an equivalent 


some of the arguments in support of 
the rule against such reserves.** 


Reexamination of Rule 


In the face of this questioning and 
criticism, how far and 
their counsel rely upon the application 
of the rule to all trusts. particularly in 
those states where the courts have not 


may trustees 


spoken? Should we anticipate the ad- 
vent of decisions. recognizing the rule, 
but refusing to apply it because of evi- 
the 
which might be seized upon as indicat- 
ing that the testator or settlor did not 
intend to relieve the trustee of the duty 
of setting aside such a reserve? Would 
the fact that testator in his income tax 


dence outside trust instrument. 


returns claimed a deduction for depre- 
ciation, or that the building is being 
used for business purposes where physi- 
cal alteration is heavy. or where the 
art is changing rapidly which would 
require extensive alteration or abandon- 
ment. or other like 
character, be sufficient to induce a court 


circumstances of 


22 Scott on Trusts § 239.4. 

*%Matter of Stone, 138 Ohio St., 293, 34 N. E. 
(2d) 755; City Bank Farmers Trust Co. v. Cannon, 
(1943) 291 N. Y. 125. 

*°60 Harvard L. Rev. (1947) 952. 

1 Trust Administration and Taxation § 258. 


“How Depreciation Affects Distribution of In- 
come from Property Held by Trustees (1948), 85 
Journal of Accountancy 322. 

““Depreciation of Buildings Held in Testamen- 
tary Trusts (1949), 19 New York Certified Public 
Accountant 170. 
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to require the establishment of such a 
reserve ? 

Before exploring these questions, let 
us consider the basis for the rule, so that 
we may consider the extent to which 
we may rely upon it. The reasons ad- 
vanced by the courts may be briefly 
stated. 


(a) The life beneficiary of a trust 
should be entitled to substantially the 
same benefits as a legal life tenant. Since 
a legal life tenant may use real prop- 
erty and collect all the rents and in- 
come arising therefrom, subject only to 
the obligation to keep it in ordinary re- 
pair, it should follow that an equitable 
life beneficiary should be entitled to 
the same benefits and should not be re- 
quired to permit income to be accumu- 
lated as a reserve against depreciation.*® 
It would seem that this is reasonably 
persuasive. 

(b) The remainderman should bear 
the loss caused by depreciation since 
he will receive the benefit of any appre- 
ciation has become standardized, so 
obvious fallacy here for depreciation is 
not supposed to cover mere market value 
depreciation based on economic condi- 
tions not relating to the character of the 
property. 

(c) The difficulty of predicting the 
life of a building and its replacement 
cost would place too heavy a burden 
upon the trustee, or would make the re- 
sult too uncertain.*! This undoubtedly 
has much practical merit, but an ac- 
countant has pointed out that the cus- 
“straightline” method of depre- 
standardized, so 


tomary 
ciation has become 
as to “devitalize the objection of un- 
certainty.”°* The standardization of de- 
preciation has of course resulted from 
regulations of the Bureau of Internal 
Revenue. 

(d) The life beneficiary is normally 
the principal object of the testator’s 
hounty.** This undoubtedly is one of the 
most valid and persuasive arguments. 

(e) The income remaining after de- 
ducting annual installments of a depre- 
ciation reserve would be less than that 
which was contemplated by the testa- 
tor.** Here again is a valid and persua- 

Matter of Roth, (1947) 139 N. J. Eq. 588, 52 A. 
(2d) 811; Matter of Edgar, (Surr. Ct., Orange Co., 
N. Y. 1935), 157 Misc. 10, 282 N. Y. Supp. 795; 
Matter of Adler, (1937) Surr. Ct. N. Y. Co., 164 
Misc. 544, 299 N. Y. Supp. 542. 

%0KEvans v. Ockerhausen, supra, note 13; Matter 
of Edgar, supra, note 29. 

*IMatter of Chapman, supra, note 10. 

*2Propp, supra, note 28. 

Matter of Matthews, Matter of Danziger, Mat- 


ter of Wadsworth, Matter of Chapman, Matter of 
Alder, supra, note 10. 
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sive reason, in cases when the income 
thrown off from the investment is small, 
particularly during periods of depres- 
sion. It is interesting to note that, al- 
though it appears that Professor Scott 
does not approve of the present rule, 
he would permit the trustee to exercise 
discretion and omit the deduction of 
a depreciation reserve when the amount 
of income would otherwise be insuflici- 
ent.®> 


What Is Intention? 


It should always be borne in mind 
that the question as to whether such a 
depreciation reserve should or should 
not be adopted depends, finally, on the 
intention of the settlor or testator. If 
he desires that such a reserve be estab- 
lished he may so direct in unmistakable 
language. Usually there is no such di- 
rection and we must rest on a rule of 
construction. In many jurisdictions 
there is a rule of construction that the 
trustee is neither required nor author- 
ized to deduct reserves from the in- 
come to provide against depreciation. 
However, if this rests merely on a pre- 
sumed intention of the testator or settlor, 
how far will it be necessary for a trus- 
tee to go in examining the surrounding 
circumstances as to intention? 


If there be any such duty on the part 
of the trustee, then it becomes obvious 
that in most instances we will find some 
one or more circumstances which might 
be seized upon by a court as indicating 
an intent to give to the income bene- 
ficiary only the true income remaining 
after deducting a reasonable deprecia- 
tion reserve. I refer to the almost uni- 
versal practice of businessmen to claim 
deduction for depreciation on their in- 
come tax returns. If we add to income 
tax returns the fact that the testator has 
held his real properties in one or more 
corporations and that these corporations 
have actually retained and have not dis- 
tributed the reserve, it becomes more 
difficult to say that the testator did not 
intend his properties should continue 
to be managed after his death on the 
same basis. 


Please do not understand that I am 
of the opinion that a court would be 
justified in regarding income tax returns 
alone as indicating an intent on the 
part of the testator to vary the rule 
against setting up such depreciation re- 
serves. While it is a regular practice for 
persons to claim the permissible deduc- 
tion, they do not actually set aside such 
reserve as a capital fund. 


%2 Scott, Trusts § 239.4, p. 1346. 
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It is my opinion that the rule, that 
a trustee should not use income to estab- 
lish a depreciation reserve, is based on 
a sound presumption which accords with 
the actual intention of most testators 
and settlors. Moreover, there are very 
practical considerations which should 
lead a court of any practical experience 
in dealing’ with such matters to adhere 
very strictly to the rule, and to hold 
that a trustee should rely on the rule 
unless there be a contrary direction 
in the trust instrument. If the courts 
are wise, they will not ignore the burden 
which would be cast upon trusts of se- 
curing a judicial determination of this 
question unless there is certainty in the 
law. 


Doubtless, the difficulties we now ob- 
serve have been growing with the years 
as accountants have perfected their tech- 
niques of determining costs. It may be 
that the late Surrogate of Kings County 
has performed a valuable service in 
raising a danger signal in his decisions. 
In view of this danger signal and the 
wide publicity it has received, the criti- 
cism of the rule on the part of others, 
the seeming impatience on the part of 
vario 1s courts to adhere to the old rules 
if they believe that there is a new and 
more perfect rule that should be estab- 
lished, plus the inherent difficulty in 
many instances of determining the act- 
ual intention of the testator or settlor, 
it seems that counsel may do well to 
reappraise the situation. There are many 
instances where an examination of the 
trust instrument and the surrounding 
circumstances will lead to a firm con- 
viction that it may be demonstrated that 
the testator or settlor did not intend to 
authorize the trustee to establish such 
a depreciation reserve, but there will 
be many other instances where counsel 
would feel it impossible to predict the 
outcome of a proceeding for the con- 
struction of the trust instrument, if 
there be no rule establishing a presump- 
tion that it was not the intention of the 
testator or settlor to establish such a 
reserve. 


Proposed Legislation 


When the Kaplan decision was pub- 
lished, members of the New York bar 
were of the opinion that it could not be 
ignored. Several instituted proceedings 
for construction of the trust instrument 
or instructions on behalf of trustees they 
represented. The Law Revision Commis- 
sion undertook a study of the law upon 
the subject and proposed legislation to 
establish certain and definite rules for 


the guidance of trustees.°® The proposed 
statute would have established the rule 
that, with respect to property conveyed 
or devised in trust, no depreciation re- 
serve should be established, but that a 
reserve should be set up with respect 
to real property in which the trustee 
invested funds not derived from the 
sale or exchange of improved real 
property. 


The rule against depreciation was 
modified by this clause “unless the trust 
instrument so provides, or it otherwise 
appears that the creator of the trust 
intended that such deduction should be 
made.” The proposed statute continued: 
“Evidence of the surrounding circum- 
stances, practices of the creator of the 
trust and nature of the use for which 
the property is employed shall be rele- 
vant in determining the intention of 
the creator of the trust.” 


A study of the existing law upon the 
whole subject, as well as of current 
relevant opinions relating to it, was 
made for the Law Revision Commission 
by Professor Horace E. Whiteside of 
the Cornell Law School, assisted by 
Laura T. Mulvaney. Their report is 
thorough and scholarly. | am much in- 
debted to them in the preparation of 
this paper. 


Notwithstanding the thoroughness of 
the research, it seems that most mem- 
bers of the bar regarded the proposed 
legislation as very impractical, in that 
it would seem to have required each 
trustee to secure a judicial determina- 
tion whether any of the surrounding 
circumstances indicated an intent that 
a reserve should be established. 


A joint committee of the Association 
of the Bar of the City of New York, the 
New York County Lawyers Association 
and the Brooklyn Bar Association, after 
consultation with some of the members 
of the Executive Committee of the Sur- 
rogate’s Association, including Surro- 
gate McGarey, drafted a bill which with 
few modifications was introduced in the 
Legislature, but was not passed.** The 


“Legislative Document (1950) No. 65 (0). 
3Section 1. The real property law is hereby 

amended by inserting therein a new section, to be 

section one hundred twelve-b, to read as follows: 


§ 112-b. Deductions for depreciation in deter- 
mining the net rents and profits of real property. 
Unless otherwise provided in a will, or other trust 
instrument, heretofore or hereafter executed, no 
deduction from gross rents and profits of real 
property, devised or conveyed in trust for a pur- 
pose authorized by subdivisions three or four of 
section ninety-six of this chapter or acquired by 
purchase or otherwise by a trustee of such a trust, 
shall be made for depreciation in determining the 
net rents and profits thereof distributable to or 
accumulated for an income beneficiary; provided, 
however, that the deduction of a reasonable reserve 
for depreciation, permitted or required by a pro- 
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feature of this bill which perhaps had 
the greatest merit was that which made 
it clear that the trustee was not required 
to seek such judicial instructions, leav- 
ing that to any beneficiary who wished 
the subject reviewed. The bill provided 
that, until it was otherwise determined, 
no depreciation reserve should be estab- 
lished with respect to real property or- 
iginally received in trust or subsequent- 
ly acquired by the trustee. 

When this did not pass, some of the 
members of this committee urged that 
a case be found which should, if pos- 
sible, be carried to the Court of Appeals, 
in the hope that the court would put 
to rest the questions arising from Matter 
of Kaplan and subsequent decisions. An 
appeal is now pending in Matter of 
Davies, 96 N.Y.S. (2d) 74, from the 
decision of Surrogate Collins of New 
York County. which noted the Kaplan 
decision but arrived at a contrary con- 
clusion. 


Recommended Statute 


While I served as chairman of the 
joint committee of the Bar Associations 
which drafted and approved the bill 
above mentioned, | have come to doubt 
whether the result sought to be achieved 
is as wise as that attained in Delaware 
through the enactment of a law in 1939, 
adding Section 35-A to the Delaware 
Rev. Code C. 117. At the end of that 
Section the following provision is found: 


“Unless otherwise provided in the  in- 
trust, the trustee 
thereof shall not be required to, but may 


strument creating a 


if the trustee deems it desirable, set aside 
a sinking fund out of the income of the 
trust to offset depreciation, obsolescence, 
amortization or other waste of the princi- 
pal of the trust.” 


[ am impressed with the desirability 
of such a statute. Our first reaction may 
be that it is not appropriate for the 
Legislature to cast upon a trustee the 
power to determine what should be in- 
come and what principal. for this in 
its final analysis is a power of appoint- 
ment: that if such a power is to be 


vision in any such will, or other trust instrument, 
shall not constitute a violation of the prohibition 
against accumulations contained in section sixty- 
one of this chapter. The foregoing shall not be 
deemed to relieve a trustee of any obligation to 
amortize the cost of a temporary improvement 
made by a trustee to any structure existing at the 
time of such improvement; nor to prohibit a trus. 
tee from withholding from distribution a reason- 
able amount of income to pay the cost, when made, 
of ordinary repairs not usually recurring each 
year, but chargeable against income. Where a will 
or other trust instrument does not in terms pro- 
vide for a depreciation reserve, the trustee shall be 
under no duty (1) to establish such a reserve, un- 
less and until directed to do so by a court of com- 
petent jurisdiction in a proceeding in which the 
construction of the will or other trust instrument 
is sought or (2) to seek a construction of the will 
or trust instrument with respect to the establish- 
ment of such a reserve. 


OctToBeR 1950 


CHARTERED 


1853 


United States Crust Company 


of New York 





Statement of Condition, September 30, 1950 


ASSETS 


Cash and Due from Banks . . 

Loans and Discounts 

United States Government Obligations 
State and Municipal Obligations . 
Other Bonds. . .. . 

Stock of the Federal Reserve Bank . . 
Real Estate Mortgages . 

Accrued Interest and Other Receivables . 


PO ee kc cw ee 
\ Sp aer 


- » $ 21,325,271.29 
‘ 45,266,679.55 
63,963,059.81 

—" 8,334,587.56 
2,179,041.67 
840,000.00 
4,786,101.79 

: 764,605.66 
eo 1,400,000.00 


_. $148.859.347.33 


LIABILITIES 
Capital Stock $ 4,000,000.00 
a 24,000,000.00 
Undivided Profits . ..... . 2.145,245.16 


Total Capital Funds 
Deposits . . 


General Reserve . 


Reserved for Taxes, Interest and Expenses 


Unearned Discount ... . e 


Dividend Payable October 2,1950 . . 
Other Liabilities . . . . . 


_ rs 
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conferred upon the trustee. it should be 
by the testator or settlor who should 
do so in clear and precise language. On 
further consideration, however, such an 
objection would seem to be found want- 
ing. 

Experience shows that testators and 
settlors are uniformly desirous of con- 
ferring upon their trustees the discre- 
tionary power to determine all such 
questions, and the reason in most in- 
stances that such authority is not found 
in the trust instrument is the fact that 
the testator or settlor was not advised 
that any such question would arise. If 
a legislative committee should be ap- 
pointed to make an investigation upon 
this subject, I believe that they would 
secure overwhelming testimony to this 
effect from members of the bar. If that 
be so, then it would seem that it is 
not inappropriate for the Legislature to 
recognize that in the great majority of 
cases it would be the wish of the testa- 
tor or settlor that his trustee should 
determine any such question in such 
manner as he deemed appropriate. 


The advantages of a statute of this 
character which would give great flexi- 
bility are quite obvious. No statute 
which purports to lay down a fixed and 
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Portion, Administrative Section Court Trust Division 


definite rule upon this subject would 
effectuate the wishes of all testators and 
settlors. There are doubtless many cases 
where it would be prudent and desirable 
and in accordance with the best inter- 
ests of the settlor’s family that such 
reserve should be established whereas, 
in many other instances, it would place 
undue hardship upon the widow and 
other objects of the testator or settlor’s 
bounty. It should not be too difficult for 
a trustee to determine when such a re- 
serve would be proper. 

However, I see no reason why the 
trustee’s decision should be made final if 
there be any beneficiary who desires 
that the question should be determined 
in some manner contrary to the trus- 
tee’s ideas. A provision permitting this 
might be included in a statute which 
would in general follow the Delaware 
statute above quoted. For example, the 
statute might provide: 

“Unless otherwise provided in the in- 
strument creating a trust, whether hereto- 
fore or hereafter executed, and, until and 
unless a court having jurisdiction of such 
trust shall otherwise determine, the trus- 
tee thereof shall not be required to but 


may, if the trustee deems it desirable, set 


aside out of the income of the trust a 
sinking fund or reserve to offset the de- 


preciation in any building constituting part 
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of such trust. The court having jurisdic- 
tion of such trust may determine whether 
such a reserve or sinking fund should or 
should not be established and the amount 
or proportion of the income which should 
be set aside for such purpose, but the 
trustee shall be under no obligation to 
seek the advice or instructions of such 
court.” 


It has been argued in some cases 
that in those states which prohibit ac- 
cumulations except during minorities or 
for other limited periods, reserves for 
depreciation in other trusts may not be 
directed by a testator or settlor without 
violating the rule against accumulations. 
There are authorities in New York. 
however, which hold to the 
contrary and it is my opinion that such 
contention is not well founded.** 


seem to 


Further Study Desirable 


I suggest that the subject may be 
worthy of consideration by the Com- 
missioners on Uniform State Laws who 
might, if they deem it appropriate, 
frame a separate statute or perhaps an 
amendment to the Uniform Principal 
and Act, which has been 


adopted in whole or in part in some 14 


Income 


jurisdictions. 

Counsel, serving on appropriate com- 
mittees of the bar associations of New 
York State, will doubtless pursue this 
subject in the courts or Legislature, or 
possibly both, as they are intent on 
securing clarification of the law upon 
this subject. 


It may also be prudent for the law- 
yers of other states to present this sub- 
ject to their local associations, and, if 
there seems to be a consensus as to the 
character of legislation which should be 
enacted and which would add certainty 
to the law in this regard, it would be 
wise to seek the enactment of such legis- 
lation. 


%Matter of Jones, (1886) 103 N. Y. 621, 9 N. E. 
493, 57 Am. Rep. 5; Matter of Schummers, 
(1924) 210 App. Div. 296, 206 N. Y. Supp. 113, 


ae 


aff’d 243 N. Y. 548, 154 N. E. 600; Matter of Ne- 
smith, supra, note 11; Equitable Trust Co. v. Pren- 
tice, (1928) 250 N. Y. 1. 

A 2 a 


Changes in FDIC 


The amended Federal Deposit Insur- 
ance Act, in addition to increasing the 
amount of guaranty to $10,000, intro- 
duces a new definition of “trust funds,” 
namely, “funds held by an insured bank 
in a fiduciary capacity and _ includes, 
without being limited to, funds held as 
trustee, executor, administrator, guar- 
dian, or agent.”’ At the same time, the 
definition of state banks is revised to 
exclude any banking institutions whose 
deposits consist only of “trust funds.” 
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Will Contests 


HOW TO PROSECUTE AND DEFEND THEM 


THOMAS J. WELCH 


Kewanee; Vice President, Illinois State Bar Association 


LMOST every lawyer is from time 

to time called upon to advise about 
possible will contests. It is a constantly 
recurring source of error in will con- 
test cases that there is a strong inclina- 
tion in courts, and especially in juries, 
to do by their judgments or verdicts 
what they would have advised had the 
testator consulted them beforehand. 
Juries are liable to accept any plausible 
theory upon which they may find a 
verdict correcting the supposed inequi- 
ties of a testator’s disposition. 

If you are contesting the will of an 
elderly testator, do not select an old 
judge to try it if it is possible to avoid. 
The same applies to selecting a jury. Of 
course, the reverse is true if you are 
representing the proponents of the will. 
Older men resent attacking the mentality 
and peculiarities of the aged and with 
an older judge you may be affected by 
his rulings on the admissibility of evi- 
dence in the use of his judicial discre- 
tion and also in the consideration of a 
motion for a new trial. 


The preparation for trial of a con- 
tested will case requires very careful 
consideration. The investigation should 
be made of the entire life of the testator 
and especially into all of his conversa- 
tions, acts and dealings for a reasonable 
time prior to and after the execution of 
his will. All business transactions of 
every kind performed by the testator 
should be carefully investigated in order 
to determine his mental capacity to 
make a will; investigate any letters he 
had written, any property he bought or 
sold, checks written, or money loaned, 
in and about the time he executed his 
will. 

I was recently in a case where the 
letters and a diary of a testator saved an 
old lady’s will. Her diary had the date 
she went to see her lawyer, whom she 
was going to leave her property to, and 
the reasons for doing so. Two months 
later was an entry in her diary of going 
to the lawyer’s office and signing her 
will, and stating what was in her will. 


The procedure for trying will contest 
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cases is regulated by statute. Under the 
modern procedure in most states the 
burden of proof on the issues made is 
upon the contestant. Each jurisdiction 
settles its type of pleading that is neces- 
sary to the issues to be submitted to a 
jury but there is very little variation in 
what is a good complaint in a will con- 
test. 


I deem it advisable to set out clearly 
and concisely allegations that have to 
do with undue influence or insane de- 
lusions. The pleadings in an undue in- 
fluence case should set forth who the 
responsible parties were, their acts, and 
fiduciary relationship involved, if any. 
If insane delusions are charged, the 
nature of those delusions should be al- 
leged. 


Mental Capacity 


There is want of agreement among 
experts as well as the great mass of 
people as to what constitutes insanity 
or unsoundness of mind. Yet 
practical test must be adopted by which 
it can be determined whether people 
are to be held responsible for their acts 
and public necessity requires the adop- 
tion of a rule that best serves the inter- 
ests of society. 


some 


Few people who have devoted them- 
selves to the study of the human mind 
are inclined to propound such a rule. 
In fact it is believed that no fixed rule 
can be adopted embracing all cases ow- 
ing to the great difference in the physi- 
cal and intellectual organization of in- 
dividuals. Insanity, dementia and im- 
becility assume such a great variety of 
manifestations that no precise rule can 
be propounded. Page on Wills, 3d Ed., 
Secs. 126, 127, 135. The law has there- 
fore adopted the rule that where per- 
sons have arrived at a set age, the pre- 
sumption must be indulged that they 
have the requisite capacity to dispose of 
their property by testament. 


In Miller v. Ahrbecker, 320 Ill. 577, 
583; 151 N.E. 526, it is said, “We have 


held the expression ‘sound mind and 


memory’ to mean nothing more than 
‘sound and disposing mind’ and equiva- 
lent to the term ‘sanity’.” 


“Sound mind” in the Wills Act means 
“sane mind.” /n re Murray’s Estate, 173 


Or. 209; 144 Pac. 2d 1016. 


“Insanity which will render a_ will 
invalid is said to be of two kinds: de- 
mentia, which destroys the power of 
forming any conceptions of the rela- 
tionship of things or persons; and the 
insane delusions, in which a power to 
form some conception of relationships 
exists, but ability to form a clear con- 
ception is lacking.” Page on Wills, 3d 
Ed., Sec. 135. 


And it is recognized that a person 
may be of unsound mind and memory 
to some extent, but still be capable of 
making a will. Challiner v. Smith, 396 
Ill., 106, 124. The rule is announced 
in the early case of Francis v. Wilkinson, 
147 Ill. 370, that where a man has suffi- 
cient mental capacity to transact ordi- 
nary business and act rationally in the 
ordinary affairs of life, he is of suffici- 
ent mental capacity to dispose of his 
property by will. 


The fact that a conservator has been 
appointed is not conclusive on the ques- 
tion of the testator’s mental capacity 
to make a will but it is proper to be 
considered in connection with all of the 
other evidence in the case. Pendarvis v. 
Gibb, 328 Ill. 282, 292. 


Evidence 


Proof of the mental condition of the 
testator for a reasonable time before or 
after the will has been made can be 
received only when it will tend to show 
such condition at the time of the execu- 
tion of the will. Lewis v. Deamude, 376 


Ill, 219, 221. 


Letters and diaries of the testator are 
competent, if not too remote, to disprove 
the allegations of undue influence and 
as tending to show the mental condition 
of the. testator. Baker v. Baker, 202 Ill. 
595, 612; Miller v. Ahrbecker, 320 Ill. 
577; Marx v. McGlynn, 88 N.Y. 374. 
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Evidence which tends only to blacken 


the reputation of a testator is not ad- 
missible. Snell v. Weldon, 239 Ill. 296. 


As to competency of testimony as to 
one’s mental condition based upon hand- 
writing, see Annotation 103 A.L.R. 900; 
Entwistle v. Meikle, 180 Ill. 9, 25. 


A photograph taken of testator about 
the time the will was executed is com- 
petent as tending to show appearance, 
vigor, temperament, and apparent 
strength of character. Brownlie v. 
Brownlie, 357 Ul. 117; 93 A.L.R. 1041. 


Witnesses 


Lay witnesses as well as expert wilt- 
nesses are competent to testify on the 
mental capacity of the testator. A person 
who is not an expert may give his 
opinion concerning the mental capacity 
of a testator if it appears such witness 
has an acquaintance with the person 
whose competency is in question and 
first 
which 


the witness relates the facts and 


circumstances afford reasonable 
ground for determining the soundness 
or unsoundness of mind of such person. 


DeMarco v. McGill, 402 Ill. 46, 56. 


There is an exception to this rule 
in that an attesting witness may be per- 
mitted, without laying any foundation 
therefor, to express an opinion as to the 
mental condition of the testator at the 
time the attesting witness signed. Brown- 
lie v. Brownlie, supra. 


Opinions of witnesses as to sound 
mind and. memory, ability to transact 
ordinary business and the like are con- 
clusions of fact which are admissible to 
enable the jury under proper instruc- 
tions as to sound mind and memory to 
determine whether the testator had 
mental capacity to make a will. Spetrer 
v. Curtis, 312 Ill. 152, 160. 


Witnesses are not permitted to ex- 
press an opinion that the decedent at 
the time of executing the paper pro- 
pounded did not have mental capacity 
to make a will. See 155 A.L.R. 281. 


Form of Questions 


In discussing the testimony a witness 
may be permitted to give regarding the 
mental condition of the testator, I am 
assuming that the witness is qualified 
by first testifying as to his adequate op- 
portunity to observe the speech, manner, 
habits and conduct of such person be- 
fore any opinion is expressed. Turner v. 
American Security and Trust Co., 213 
U. S. 257; 53 L. Ed. 788. 

In some states the rule is different. 
In Massachusetts it has been held that 
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non-expert witnesses who are not sub- 
scribing witnesses are not permitted to 
give their opinions in regard to the 
mental condition of the testator. McCoy 
v. Jordon, 185 Mass. 575; 69 N.E. 358; 
Old Colony Trust Co. v. Whitney, 269 
Mass. 519; 169 N.E. 513; Rogers on 
Expert Testimony, 3d Ed. Sec. 202. 

In New York the rule is that lay 
witnesses other than subscribing wit- 
nesses are not permitted to give their 
opinion upon the question of mental 
capacity but may only state their im- 
pressions as to the rationality or irra- 
tionality of the conversations or con- 
duct of the testator. 

While there is a diversity of views 
as to whether a witness, expert or non- 
asked to express an 
opinion as to the testator’s mental ca- 


expert, may be 
pacity. most of the courts are in agree- 
ment that it is improper to ask the ques- 
tion whether in the opinion of the wit- 
ness a testator had the “capacity to 
was capable of making 
a will” or “had a mind sound enough 


make a will” or “ 


to make a will” or other similar ques- 
tion calling for a direct conclusion upon 
the testamentary capacity of the testator. 

The opinion of a physician as to the 
existence of a disease and its effect upon 
the mind would be evidence, but a phy- 
sician’s opinion regarding mental ca- 
pacity necessary to make a will is in 
the eye of the law no better than that 
of the layman. The capacity to make a 
will is a question of law and fact and 
not of medical science. The necessary 
elements of testamentary capacity should 
be given to the jury by instructions from 
the court. It is improper for an attend- 
ing physician to express an opinion that 
the testator “did or did not have suffici- 
ent mental capacity to make a_ will.” 
That is the question for the jury. 

Trial lawyers, realizing that the ulti- 
mate question on mental capacity to 
make a will is not proper. have often 
attempted to get around this question 
by asking other questions which repre- 
sent» recognized judicial or statutory 
standards of testamentary capacity. The 
following questions were held to be im- 
proper: 

Whether the testator “had sufficient 
mind and memory to understand the 
will in question.” Whether or not he 
was “able to carry in his mind and 
memory the nature and extent of his 
property,’ and whether or not he was 
“able to understandingly execute a will.” 
Baker v. Baker, supra. 


Whether or not the testator “was able 
to understand the business in which he 


was engaged when she made the will 


or able understandigly to execute it.” 
Wetzel v. Firebaugh, 251 Ill. 190; 95 
N.E. 1085. 


Whether the testator “had sufficient 
mind and memory to recall to mind 
her property and to make disposition 
of it understandingly according to some 


plan she had in her mind.” Baddely v. 
Watkins, 293 Ill. 394; 127 N.E. 725. 


“Did the testator have sufficient mind 
to know the value of his property or 
realize his relations towards his chil- 
dren.” Wiggington v. Rule (1918) 278 
Mo. 412; 205 S.W. 168. 


In Baptiste v. Boatmen’s Nat. Bank 
(1941) Mo.:; 148 S.W. 2d 743, the court 
granted a new trial on the ground that 
the trial court permitted an expert wit- 
ness to answer a hypothetical question 
whether the deceased. “had sufficient 
mental capacity to understand the na- 
ture of the transaction of making a 
will,” and whether he had “sufficient 
mentality to know the general nature of 
his property and the persons to whom 
he desired to give it.” 


Relaxation of Rule 


Other jurisdictions, although adher- 
ing generally to the rule that direct ques- 
tions as to testamentary capacity are 
not proper, have relaxed this rule to 
permit a witness to express an opinion 
as to the testamentary capacity to per- 
form other acts which might have a 
bearing upon the ultimate issue of testa- 
mentary capacity, such as his capacity 
to understand the extent of his property, 
the natural objects of his bounty, or to 
execute a valid deed or contract, or 
acts requiring a capacity of general un- 
derstanding. 


In Pinney, 27 Minn. 280; 7 N.W. 144, 
it was said, “While in a will contest the 
opinion of a witness, lay or scientific, 
should not be asked as to the capacity 
to make a will, there is certainly no 
objection concerning his ability to 
comprehend his property and dispose of 
it understandingly.” 


Peterson, 136 N.C. 13; 48 S.E. 561, 
held proper hypothetical questions put 
to medical experts requiring opinions 
whether the testator had “sufficient men- 
tal capacity to know what property he 
had, to whom he was giving it, and how 
he was giving it.” 

In Alabama it has been held proper 
to ask ‘a witness whether the testator was 
competent to transact ordinary business 
or the details of ordinary business. 


Wear v. Wear, 200 Ala. 345; 76 So. 111. 
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The Iowa court has given its ap- 
proval to a question addressed to an 
expert witness as to whether the testator 
was “capable of understanding in a 
general way the amount of his property 
and who were the natural beneficiaries 
thereof.” Eveleth (1916) 177 Ia. 716; 
157 N.W. 257. 

In Illinois it has been held proper 
to ask a witness his opinion whether or 
not the testator was sane or insane or 
whether he was of sound or unsound 
mind. Simpson v. Anderson (1922) 305 
Ill. 172; 137 N.E. 88. 

It has been my practice to ask both 


laymen and experts who are to express 
an opinion on the mental capacity of the 
testator, “Do you have an opinion 
whether or not John Doe was of sound 
mind and memory or of unsound mind 
and memory on the blank day of 
blank?” (the date the will was execu- 


ted), and if the witness’ answer is 
“Yes.” I then ask, “What is that opin- 
ion?” 


Sound mind and memory is the word- 
ing of the Illinois statute on capacity 
of testators. 

It is usually charged in the bill of 
complaint that the testator was of un- 
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sound mind and memory and that some 
individual or individuals exercised un- 
due influence over him. Proof of undue 
influence usually is difficult for the rea- 
son that most of the acts are employed 
secretly. Undue influence asserted as a 
ground for setting aside a will has no 
necessary relation to mental incapacity. 


Undue influence which will invalidate 
a will must be such as to deprive the 
testator of free agency or destroy the 
freedom of his will and render it more 
the will of another than his own. Quat- 
Schoon, 370 Ill. 606,608. 


Most of the definitions that the courts 
have given will substantially agree on 
the idea involved and differ only in 
the expression thereof. Smith v. Hen- 
line, 174 Ill. 184; 51 N.E. 227, spoke 
of undue influence as a sort of con- 
structive fraud. 


chamer v. 


Undue influence may be exercised by 
means of threats of different kinds, in- 
cluding the threat to abandon the sick 
testator. Flattery, usually combined with 
deceit or solicitation or both, may be 
the means of overpowering the mind of 
testator. False statements as to the nat- 
ural objects of testator’s bounty, 
to the legitimacy of testator’s child, or 
identity and character of the beneficiary 
are likewise common grounds for un- 
due influence. Undue influence is gen- 
erally exercised by the beneficiary un- 
der the will but this not necessary. 


or as 


Undue influence does not render a 
will invalid unless it operafes at the 
time the will is made and causes its 
execution. The question, is not the time 
at which the influence was first exerted, 
but whether such undue influence op- 
erated at the time of making the will. 
It is not necessary for the beneficiary 
to be present when the will is signed. 
It is enough if the instrument was ob- 
tained at his instigation. Sulzberger v. 
Sulzberger, 372 Ill. 240, 246; 154 


A.L.R. 594. 


Evidence and Presumption 


It is discretionary with the trial court 
as to the admission of evidence of acts 
and declarations made before or after 
the will is executed in order to throw 
light upon the testator’s state of mind 
at the time of execution of the docu- 
ment. Huffman v. Graves, 245 Ill. 440; 
92 N.E. 289. 

It was held proper to permit the at- 
torney who drafted a will, and who was 
one of the subscribing witnesses thereto, 
to testify that he observed no indication 
of the exercise of undue influence upon 
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the mind of the testator. Taylor v. Peg- 
ram, 151 Ill. 106; 37 N.E. 837. 


But neither a lay nor expert witness 
can give his opinion as to whether testa- 
tor “possessed free will” at the critical 
time under inquiry, for that is the issue 
of undue influence to be determined by 
the jury. Rogers on Expert Testimony, 


3d Ed., 480. 


The mere existence of a confidential 
or fiduciary relationship between the 
testator and a beneficiary under his will 
does not give rise to a presumption that 
the beneficiary exerted undue influence 
on the testator in the absence of a show- 
ing of some activity on the part of the 
beneficiary in connection with the prep- 
aration or execution of the will. Green- 
lees v. Allen, 141 Ill. 262; 173 N.E. 121; 
Powell v. Bechtel, 340 Ill. 330; 172 N.E. 
765. 


The fact that the testator and the 
beneficiary maintained improper sexual 
relations with each other does not raise 
of undue influence, if 
there is no evidence to show that testa- 


a presumption 


or that he was 
under the control of the bene- 
Page on Wills, 3d Ed. Sec. 826. 
The existence of this relationship is a 


tor’s mind was weak, 
actually 
ficiary. 
circumstance to be considered by the 
jury along with other facts in the case. 
Smith v. Henline, 
Clark, 253 Ul. 557; 97 N.E. 


A showing that at the time of the 
execution of the will the testator had the 
benefit of independent advice from a 
reputable 


Norton v. 
1079. 


supra, 


attorney overcomes the pre- 
sumption of undue influence based on 
the fiduciary relationship between the 
testator and the principal beneficiary. 


Re Teller, 288 Mich. 193; 284 N.W. 
696. 


Insane Delusions 


An insane delusion has been defined 
as “a belief in something impossible in 
the nature of things, or impossible under 
surrounding _ the 
afflicted individual and which refuses to 
yield either to evidence or reason. It 
has also been said that an insane de- 
lusion is a belief in a state or condi- 
tion of things which no rational person 
would believe.” Jackman v. North, 389 
Hl. 90, 101. 


“A common type of insane delusion 
is a testator’s belief, not based on any 
evidence, that his wife is unfaithful to 
him and that her children are not his 
own, as a result of which he executes a 
will disinheriting them.” Page on Wills, 
3d Ed. Sec. 146. 


the circumstances 
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A rather noted case in Illinois set 
aside a will on the ground of an insane 
delusion where the testator, a very 
wealthy man, disinherited his only child, 
believing that the child had _ stolen 
thousands of dollars from him, but the 
evidence showed there was no _ basis 
for such a belief. Snell v. Weldon, 243 
Ill. 496. 


Issues to be Submitted to Jury 


of the cases in which I was 
involved in which the questions of men- 
tal capacity, undue influence and insane 
delusions were involved, 


In one 


the following 


oe 


issues were submitted to the jury under 
the pleadings in the case: 


First: Was the writing offered the 
last Will and Testament of John Doe? 


Second: Was he at the time of its 
execulion of sound mind and memory? 


Third: Was he under the improper 
restraint and undue influence of Mary 
Jones? 


Fourth: Was he acting under an in- 
sane delusion towards Mary Doe to such 
an extent that he was thereby rendered 
incompetent to make a just and proper 
disposition of his estate? 
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ADMINISTRATIVE PROVISIONS FOR WILLS 


Committee on Standards of Draftsmanship Presents Forms 


ESTATORS who do not recognize 

that, even if their executors and 
trustees may not be as sagacious as they 
are, it is better to grant complete discre- 
tion, can be made aware of it by ac- 
quainting them with what can happen 
in the administration of estates and 
trusts. Safety is not always attained by 
caution — timidity can be as im- 
provident as boldness. An_ insufficient 
grant of power may result in forbidding 
a competent fiduciary to do what should 
be done. In the commentary we show, 
for example, the dangers that can arise 
from a grant of some but not complete 
discretion —- when there is power to 
retain but not to acquire unauthorized 
investments. 


Our proposed forms do not, however, 
exhort fiduciaries to discard caution, or 
relieve them from liability for im- 
prudence — the proposed powers are all 
permissive, none is mandatory. If the 
testator wants to confer some degree of 
discretion, but does not want to go all 
the way, we must try to foresee all the 
little byways into which the testator’s 
plan may go. We have not attempted to 
classify or deal with cases where there 
is such reluctance to take the straight- 
away road — although we make a few 
suggestions as to what has to be looked 
out for if plenary power is not granted. 


There is no end to administrative 
forms in this country. Because there is 
such a great wealth of material, there is 
often a feeling that one has only to dip 
into it with abandon, and take out what 
he needs. And too often what 
picked up is used indiscriminately and 
turns out to be dross. 


is so 


“Standard forms” for universal use 
are a delusion. There are no standard 
situations and solutions. At best a speci- 
men form can only be a stimulus for 
deciding what language to use. Often the 
stimulus is only to decide that the form 
is just what is required — but always 
there must be a little pause during which 
suitability is weighed. A draftsman is to 
be reproached if by a signal to a sten- 
ographer he loads into a will, in bulk, 
a collection of “standard forms” — in 
the belief that it is better to play safe, 


OcToBER 1950 


JOSEPH TRACHTMAN 


New York; Committee Chairman 


to risk surplusage than omission. If a 
few tools are sufficient, why give the 
fiduciary a mass of creaking machinery ? 
And what is worse, the mass may not 
only conceal but may lack the very tool 
that is needed. 

We suggest that what is required is 
more effort to understand what is sought 
to be accomplished by various _pro- 
visions, and when and to what extent 
they are really needed. With such effort 
we can hope for use of the same language 
when we do have the same target — and 
widely accepted phraseology can _ be 
made more terse and yet be comprehen- 
sive. In the annexed forms we have tried 
to achieve such “terse comprehensive- 
ness.” 

Nor can we ignore the testator, whose 
will it is after all. Some day long-suffer- 
ing testators may rebel at signing docu- 
ments with administrative provisions 
spread over six or seven pages of legal 
cap. Most testators will prefer terseness 
to rhetoric: and while giving pleasure 
to testators is not our main task, it has 
its rewards. 

We hope that we have made out the 
case against Jabberwocky, and that the 
profession will try to work with the pro- 
posed forms. 


Much can be said for. and possibly 
against, statutory forms for wills. A 
survey of what has happened to the 
English Statutory Will Forms since their 
promulgation in 1925. was described in 
a paper read before the 1949 meeting 
of this Section. This is not the place for 
such discussion. 


We mention the possibility of statu- 
tory solution for these reasons: If the 
profession agrees, even to some extent. 
upon what is a proper way to set out 
administrative provisions, and how and 
when they are to be used in the most 
common situations, the next step might 
well be to place them in a statutory re- 
pository (accompanied by full explana- 
tory text) from which they could be 
extracted and fitted into wills merely by 
reference. Working with approved speci- 
men forms may show us whether statu- 
tory administrative forms are likely to 
be worthwhile or only a wild dream. 


FORMS 


(To be read with accompanying 
Commentary ) 


GRANT OF ADMINISTRATIVE POWERS 
(FULL Form) 


CLAUSE NUMBER: I grant to my execu- 
tors and trustees power to do everything 
they deem advisable, even though it 
would not be authorized or appropriate 
for fiduciaries (but for this power) un- 
der any statutory or other rule of law, 
including in this grant (without impair- 
ing its plenary nature) power to: 


(1) acquire by purchase or other- 
wise, and retain, temporarily or perma- 
nently, any kind of realty and personalty 
— even stocks and unsecured obliga- 
tions, undivided interests, interests in 
investment trusts and discretionary com- 
mon trust funds, property which pro- 
duces much, little or no income, or which 
is wasting, or is outside of my domicile 
or abroad — all without diversification 
as to kind or amount; 


(2) sell or otherwise dispose of realty 
and personalty, publicly or privately, 
wholly or partly on credit; [make exe- 
cutory contracts and grant options bind- 
ing upon estate or trust assets; ] 


(3) [pay general legacies, and] divide 
or distribute principal, in kind or in 
money, or partly in each, or by way of 
undivided interests, even if shares be 
composed differently, and for such pur- 
poses their valuations shall be conclusive; 


(4) determine whether or to what ex- 
tent receipts should be deemed income 
or principal, whether or to what extent 
expenditures should be charged against 
principal or income, and what other ad- 
justments should be made between prin- 
cipal and income; 


(5) delegate discretionary powers to 
agents, remunerate them, and pay their 
expenses; 


(6) renew, assign, alter, extend, com- 
promise, with or without consideration, 
or submit to arbitration, obligations or 
claims [includng taxes] held by or as- 
serted against them or which affect estate 
or trust assets; 


(7) hold property in the name of 
nominees, [or in the name of any fidu- 
ciary without mention of the estate or 
trust, or so that title will pass by de- 
livery ;] 
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(8) borrow money, and pledge or 
mortgage any property, for the payment 
of taxes, debts, legacies or expenses or 
any other purpose which in their opinion 
will facilitate the administration of my 
estate or any trust; 

(9) lease for periods to begin pres- 
ently or in future, without regard to 
statutory restrictions on leasing and even 
though any such period may extend be- 
yond the terms of any trust; [erect or 
alter buildings, or otherwise improve 
property; demolish buildings; grant 
easements and charges; make party wall 
contracts; dedicate roads, subdivide; par- 
tition ;] 

(10) abandon, in any way, property 
which they determine not to be worth 
protecting. 


ENCOURAGING DETERMINATIONS IN FAVOR 
OF CURRENT INCOME BENEFICIARY 


CLAUSE NUMBER: Plenary power is 


granted to my fiduciaries not only 
to relieve them from seeking judi- 
cial instructions, but to the extent 


that they deem it to be prudent, to en- 
courage determinations freely to be made 
in favor of the person for persons] 
who is [are] the current income bene- 
ficiary [ies]. [In each instance] the rights 
of all subsequent beneficiaries are sub- 
ordinate; but no fiduciary shall be an- 
swerable to any subsequent beneficiary 
for anything done or omitted in favor 
of a current income beneficiary; and no 
current income beneficiary may compel 
any such favorable treatment. Specifical- 
ly, but without reducing the scope of 
this declaration of intent, it includes in- 
vestment policy, exercise of discretionary 
power to pay or apply principal, and de- 
termination of principal and income ques- 
tions, provided however, that such de- 
terminations shall not conflict with well 
settled rules for the determination of 
principal and income questions. 

Note: The proviso is to meet (a) 
Federal estate and gift tax problems, 
and (b) statutory restrictions against 
accumulation. Alternatives are dis- 
cussed in the Commentary. 


OBVIATING QUESTIONS AS TO WHO May 
EXERCISE POWERS: AND AS TO WHAT 
PROPERTY 


CLAUSE NUMBER: All powers of my 
fiduciaries may be exercised without au- 
thorization or approval of any court, and 
[except as otherwise specifically provided 
in this Will] shall be exercisable: (1) 
by the executors or executor, and by the 
trustees or trustee, for the time being 
acting, in either capacity, and by any 
successor or substitute; (2) in respect 
of all realty and personalty held by them 
or under their control, including accum- 
ulated income, [and principal held for 
minors] [or held pending determination 
as to its destination]; and (3) remain 
exercisable after the termination of any 
trust [or power in trust] until actual 
and final distribution. 
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CLAUSE NUMBER: [Except as is other- 
wise specifically provided in this Will] 
I empower my executors and trustees for 
the time being acting, in either capacity, 
without authorization or approval of any 
court, to do everything they deem advis- 
able, even though it would not be author- 
ized or appropriate for fiduciaries (but 
for this power) under any statutory or 
other rule of law, including in this grant 
(without impairing its plenary nature) 
power to: acquire by purchase or other- 
wise, and retain, temporarily or perma- 
nently, any and all kinds of realty and 
personalty, even common stocks and un- 
secured obligations, without diversifica- 
tion as to kind or amount; sell or other- 
wise dispose of any such property, pub- 
licly or privately, wholly or partly on 
credit; delegate discretion; and distrib- 
ute in kind or in money, or partly in 
each, even if shares be composed differ- 
ently. 


Note: This clause, alone, is often 
sufficient, especially if accompanied 
by broad discretionary power to apply 
principal for the current income bene- 
ficiary, the interests of subsequent 
beneficiaries to be disregarded. 


COMMENTARY 


These forms are primarily for use 
when it is intended to give fiduciaries un- 
trammeled authority. Even then it would 
be a rare case in which the suggested 
forms would be suitable, in toto. The 
administrative provisions must be in 
harmony with the dispositive scheme of 
the will, and must be appropriate for the 
assets that are likely to be involved. The 
draftsman must decide which provisions 
should be expanded, which are inap- 
propriate and what things should be 
dealt with in separate and_ special 
clauses — for example, business inter- 
ests, important holdings of real estate, 
or other special assets. And always, close 
heed must be given to local rules of law 
and practice. 


GRANT OF ADMINISTRATIVE POWERS 
(FULL Form) 


It is assumed that two or more execu- 
tors, and two or more trustees, are named 
with appropriate provisions as to giving, 
or dispensing with, bonds and sureties, 
and for filling vacancies; and that it is 
made clear whether or not a specified 
number of fiduciaries must hold office. 


Often it is desirable to provide for: 
resignation, removal, appointment of new 
or co-fiduciaries, out of court; automatic 
succession and passing of title when 
corporate fiduciaries are merged, or con- 
solidated or have their trust business 
purchased by others; appointment of 
fiduciaries to act in states in which named 
fiduciaries are ineligible; and require- 
ments that the entire conduct of the 


fiduciaries, or their conduct only as to 
some things, shall be governed or con- 
trolled by the decision of a specified num- 
ber, or by other persons, even though 
they are not qualified fiduciaries. 


Power (1) 


When the intention is to give a trustee 
complete investment authority, he ought 
to be protected against attacks based on 
alleged lack of authority — the attacks 
should be limited to lack of prudence. 
We, therefore, emphasize only varieties 
of property which trustees would not 
ordinarily feel free to retain or acquire, 
and thus we do not list government bonds, 
mortgages or other traditional trustee’s 
investments. There would be no great de- 
parture from our plan, however, if the 
draftsman included in addition to bonds 
issued by the U. S. A., those issued by 
any state or foreign country or domestic 
or foreign governmental authority, or by 
any domestic or foreign corporation. Par- 
ticipations in mortgages would be classed 
in “undivided interests” — but here 
again one could specify “participations 
in mortgages” if he felt there was need 
for such specific mention under local law. 


And some testators may wish to go 
further: expressly to permit self-dealing 
and to ignore other conflicts of interest. 
For example: power to retain or acquire 
a corporate fiduciary’s own stock, or 
stock of companies toward which the 
fiduciary has a creditor position; or. to 
borrow from itself; authority to exercise 
powers even though the fiduciaries have 
interests in the property concerned, in- 
dividually or in some other fiduciary 
capacity. 


Going still further, there may be such 
complete confidence in the trustees, that 
as to certain funds the testator will wish 
to specifically authorize investment in 
new or hazardous enterprises, defaulted 
investments, dealing in “puts, calls and 
straddles,” trading in commodities, fu- 
tures and on margin. This is however 
strong medicine. 


Express power to lend money to named 
beneficiaries is sometimes desirable — 
upon such terms as the fiduciaries deem 
advisable — even without interest or 
security. 


In Pudd’nhead Wilson’s Calendar, the 
wise Mark Twain said: “Put all your 
eggs in one basket, and Watch That 
Basket.” And Andrew Carnegie is 
said to have given the same advice. 
There is general agreement that di- 
versification of risk is desirable. We 
relieve the fiduciaries of any duty to 
diversify, not because diversification is 
undesirable, but because a fiduciary who 
is obliged, or thinks he is obliged, to 
maintain any kind or degree of diversifi- 
cation may be driven to diversify (simply 
out of fear of Monday morning quarter- 
backs) just at a time when it would be 
better if he stood pat. 
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Other testators believe (and, regret- 
ably, sometimes only after it is suggested 
to them by counsel) that a good midway 
plan is to provide that the fiduciaries may 
retain anything that the testator leaves, 
in whatever form it may then be, but 
new investments must be limited to 
“legals,” or some program specified by 
the testator. The soundness of such plan 
may be questioned. Decisions as to what 
to let go, and when, may require as 
much shrewdness, if not more, than a 
decision as to what to buy. Merely to 
retain is to “take a position.” Under such 
plans the authorized new investments 
usually produce less income; and often 
it is decided to retain, even when that 
is really the dangerous thing to do, be- 
cause everyone shrinks from loss of in- 
come. 

If such midway plan is what the test- 
ator really wants, the accompanying 
powers must be revamped considerably. 
The opening plenary grant should be 
omitted, or worded differently, and each 
power should be stated independently. We 
have not made the complete revision of 
the forms that would be necessary to 
show all such changes. We point out, 
however, some things that have to be 
watched: usually it will be desirable to 
provide that notwithstanding restrictions 
as to new investments, the trustee may 
retain anything acquired by exercise of 
subscription rights, or participation in re- 
organizations or other corporate changes, 
even though such acquisitions, or reten- 
tion thereof, would otherwise not be 
authorized. 


Power (2) 


Particularly as to realty, it is desir- 
able to specify that sales need not be 
public. We also say that they may be 
wholly or partly on credit. Sometimes it 
is stated that sales may be on unsecured 
as well as secured credit. But in most 
cases, it is clear that the trustee will 
never have occasion to sell on unsecured 
credit, and why give such remote con- 
tingency even a word? In most cases an 
“exchange” could be classified as a 
“sale” — and the draftsman may quite 
safely omit “exchange” — but if his 
mood calls for it, it is only one more 
word. And many fiduciaries get along 
very well without power to make ex- 
ecutory contracts or grant options — if 
one is looking for words to prune. 


Power (3) 


Power to allocate to each share the 
same kind of property is hardly neces- 
sary, because it would be unusual to have 
anyone object to such arrangement. If the 
power is to have significance a word or 
two should be added to show that the 
shares may be composed differently. 

In New York (but, so far as we know, 
nowhere else in the English speaking 
world) it is against public policy to grant 
power to make “binding and conclusive 
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fixation of the value of any asset for 
purposes of distribution, allocation or 
otherwise.” (D.E.L., Sec. 125) To cope 
with this legislative whimsy, New York 
practitioners may strike out “conclusive” 
and substitute “given effect if made rea- 
sonably.” 


Fiduciaries do consult beneficiaries as 
to the retention, sale or distribution of 
distributable items, and usually rely on 
agreements — so arrived at — rather 
than the power to distribute in kind. The 
danger of having to make distribution in 
cash, after forced sales, or having to con- 
tend with court appraisers is sometimes 
more imaginary than real. And what is 
to be said of a will that bequeaths every- 
thing to one person, naming him sole 
executor, and then sets forth a wordy 
power to distribute in kind? 


Power (4) 


How many testators would squirm in 
their graves if they knew of the warfare 
that goes on in determining what is prin- 
cipal and income, with the decision so 
often against the current income bene- 
ficiary, when everyone knows that the 
testator would want the current income 
beneficiary to have the “break”? In many 
specimen forms there are detailed pro- 
visions as to what shall be principal and 
income. This is done because it is said 
(not without justification) that if given 
discretion to make all determinations 
many trustees will reason as follows: 
“The income beneficiary is here; if he 
doesn’t like what I do, let him complain 
to the court; if he doesn’t complain, I am 
safe, but if I give the benefit to the cur- 
rent beneficiary, I am exposed to the risk 
of future surcharge on the complaint of 
a remainderman who may not yet be 
ascertained, or what is worse, by a trou- 
blesome guardian ad litem.” And the 
expense of litigating the point often 
deters the income beneficiary from taking 
action. 


If the testator loves the current income 
beneficiary more, why should the beloved 
beneficiary be hurt for the want of a 
word to the trustee? In the “Encourage- 
ment” clause we give the word. But with 
the proviso at the end of that clause, and 
probably even without that proviso, the 
word is muted. Without further pro- 
visions there is only power to make de- 
terminations where there is honést doubt, 
and we have so written it to avoid pos- 
sible difficulties raised by (a) the Feder- 
al estate tax in respect of powers of 
appointment; and (b) rules against “ac- 
cumulation.” We discuss such difficulties 
below — and show how the power and 
the word may be amplified if such diffi- 
culties are not presented. And often 
neither difficulty is presented. 


If the testator really wants to shout 
out the word, with emphasis, the best 
way to do it is in the dispositive pro- 
visions of the will — by a broad discre- 
tionary power to apply principal, without 
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limitation, for the benefit of the current 
income beneficiary and making it crystal- 
clear that the rights of subsequent bene- 
ficiaries may be disregarded. Forms for 
that purpose were presented in a paper 
read before this Section in 1946. Is not 
such power too important to tuck in 
among the administrative provisions? 


Suppose, however, that the testator 
does not wish to grant such sweeping 
power to apply principal, and only wants 
to empower the fiduciary to decide what 
is principal and income, and what ex- 
penditures are to be charged to principal 
or income. If examples of such determin- 
ations are deemed necessary, they can be 
stated as follows: 


How much, if any, income derived 
from investments acquired or pur- 
chased at a premium, or from wasting 
assets, should be credited to principal; 
how much should be credited to the 
current income beneficiary to com- 
pensate for lack of income from un- 
productive or under-productive prop- 
erty, investments in default, or obliga- 
tions on which interest is payable only 
at maturity; what shall be deemed to 
have been received in lieu of ordin- 
ary periodic cash dividends; what ex- 
penditures for the upkeep, mainten- 
ance and protection of property shall 
be charged wholly to principal. And 
trustees may expressly be relieved 
from setting up reserves for deprecia- 
tion, obsolescence, or depletion. 


With power to make such determina- 
tions (no more being said), may the 
trustee make determinations that con- 
flict with settled law? Matter of Talbot, 
170 Mise. 138, 9 N. Y. Supp. (2d) 806 
(1939), shows that the power would per- 
mit the trustee to make such determina- 
tions only when there is honest doubt as 
to what the law is. If the testator wants 
to empower the trustee to go beyond the 
interstices, the proviso at the end of the 
“Encouragement” clause should be de- 
leted and in lieu thereof the words should 
be “even though in conflict with well set- 
tled rules for the determination of prin- 
cipal and income questions.” If such 
words are so substituted, the draftsman 
may face one or both of the two difficul- 
ties above mentioned, and which are: 


(a) The power would then not be a 
“nower of management” in accordance 
with “recognized rules of accounting” as 
described in Reg. 105, Sec. 81.24 (b) (1), 
and it could be argued that it was a 
power of appointment for Federal estate 
tax under I.R.C. Sec. 811 (f). That would 
still be harmless (so far as taxes are con- 
cerned) if the power were exercisable 
only in favor of members of the exempt 
class — spouse, descendants, spouses of 
descendants, etc., and even though the 
trustees were beneficially interested (Let- 
ter Ruling of D.S. Bliss, Deputy Comm. 
1950 Prentice-Hall Fed. Tax Service, Par. 
23,776-C). But if the power be exer- 


cisable in favor of persons outside the 
exempt class, it is a good precaution to 
make the power exercisable only by a 
disinterested trustee — and even that 
will not do if the power is exercisable for 
more than a “restricted class,’”’ whatever 
that may mean. And in many cases the 
amounts involved will be insufficient to 
attract Federal taxes. 


(b) In states which have statutory 
restrictions on accumulation of income, 
would the power to make determinations, 
even in conflict with settled rules, amount 
to a power to indulge in unlawful ac- 
cumulations? 


To shut off such questions, if they ex- 
ist, and if the Federal tax problem is not 
presented, the power may be further al- 
tered, by deleting the proviso in the 
“Encouraging” clause and substituting 
therefor the following: “even if so do- 
ing would cast into income what other- 
wise would have to be treated as prin- 
cipal; but income shall not be relieved 
of any expenditure which under well set- 
tled rules would be payable therefrom.” 

To meet the “accumulation” questions, 
it is sometimes provided that the trustees 
shall make such determiniation “only 
to the extent that it is not unlawful.” 
But that may inspire debates as to what 
is “unlawful.” True, there may be de- 
bates as to what is a “well-settled rule” 
— we think, however, our proposed form 
presents less room for such debate. 
Power (5) 

The uninformed may be shocked by 
bald power to delegate discretion. But 
in a world full of complexities it is a 
fiction that every fiduciary is a super- 
expert, competent to do anything and 
everything. The grant of this power is, 
therefore, not so sweeping as it may 
sound. Its main object is to avoid debates 
as to whether a transaction in ministerial 
(and is therefore clearly delegable) or 
involves discretion (which is clearly not 
delegable). We have not spelled out the 
tedious provisions about participating in 
corporate reorganizations, mergers, con- 
solidations, sales or leases of corporate 
assets, adjustment of rights of security- 
holders, voting trusts, voting by proxy, 
employing banks, brokers, custodians, ex- 
perts — because with the grant of plen- 
ary power and all the other specifically 
mentioned powers, the only element lack- 
ing for such things would be power to 
delegate discretion — and it is necessary 
only to make clear that there is no such 
lack. 

But in some cases, a specific power to 
retain investment counsel may be de- 
sirable, and then special forms should be 
drafted to satisfy any investment counsel 
who is being specifically designated, as 
well as all others concerned. Also, it is 
sometimes desirable to specifically pro- 
vide for the employment of accountants 
and their remuneration out of estate 
funds. 
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Power (6) 

A fiduciary who is not empowered to 
compromise or release may have to insist 
on being sued, or institute litigation, or 
obtain judicial instructions, when the ex- 
pense would only be incurred to quiet 
fears. We believe this power is also broad 
enough to permit adjustments of mort- 
gages, leases and similar items; and also 
broad enough to cover tax disputes of all 
kinds. Sometimes it may be useful to say 
a few more words about the power to 
compromise tax controversies, especially 
when a “formula clause” is used for the 
“marital deduction.” Powers to compro- 
mise tax controversies, as well as power 
to prepay taxes on remainders, if they 
are to be spelled out, belong more ap- 
propriately to the tax payment clause. 


Power (7) 


To keep securities registered in the 
names of fiduciaries causes unnecessary 
nuisance, which ought to be avoided if 
the testator has complete faith in the 
integrity of the trustees; and fiduciary 
registration does not really protect 
against lack of integrity. Nominee regis- 
tration is permitted by statute in some 
states. But the testator may be domiciled 
elsewhere at the date of death, or the 
situs of administration may be in an- 
other state. 


Power (8) 


An alert fiduciary will stipulate against 
personal liability. The real purpose of 
this power is to demonstrate to a pros- 
pective lender that he will obtain a valid 
lien, good against the beneficiaries and 
others. 


Power (9) 


Frequently one sees elaborate real es- 
tate powers, when it is a foregone con- 
clusion that the fiduciaries will not be 
concerned with any real estate except a 
dwelling, to be sold or leased for terms 
of one or two years; and that there will 
never be occasion to demolish buildings, 
dedicate roads, or do any of the hundred 
and one things that can come up in re- 
spect of real estate. Even with extensive 
real estate holdings, these powers should 
be sufficient. On the other hand, it may 
be wise to have specific provisions relat- 
ing to a testator’s important holdings. 


It has been questioned whether a 
fiduciary may take out insurance from 
a mutual association, as distinguished 
from a stock company; or pay premiums 
for insurance of market value rather 
than replacement value; and some bene- 
ficiaries question the wisdom of paying 
for things like public liability insurance 
in respect of vacant land. Those who fear 
that such questions will be raised may 
say: “Carry insurance against such risks 
and for such amounts and terms as they 
determine, with mutual insurers or other- 
wise.” 
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It may be desirable to have some dwell- 
ings form part of the corpus of a trust, 
and to provide that a named beneficiary 
shall have the right to occupy free of rent 
and all other charges, unless and until 
the beneficiary gives notice to the con- 
trary, any such notice to be deemed ir- 
revocable or to forbid sale of a dwell- 
ing without written assent of a named 
beneficiary. It is polite to say that such 
notice or assent may be given by a com- 
mittee or conservator or like fiduciary 
acting for the beneficiary. 





Still another solution is to devise a 
legal life estate in the dwelling, with 
provision for sale of the fee by the life 
tenant and appropriate provision for the 
disposition of the proceeds of sale. If 
a dwelling is part of the corpus of a 
trust, it can be hoped that the sums 
expended for ordinary maintenance of 
the dwelling will be treated as income 
taxable to the trustee, not to the income 
beneficiary who uses the dwelling. And 
to realize that hope, it is perhaps better 
not to expressly grant a right to occupy 
free of rent, and to rely on an implied 
right to do so. 


Power (10) 


Power to abandon is sometimes ex- 
panded: to say that abandonment may 
be by way of abstaining from paying 
taxes, permitting property to be lost at 
tax sales, razing structures, releasing 
claims without consideration. In most 
cases, we think what we have said is 
enough. And in most cases the heavens 
will not fall if no power to abandon is 
granted. 


POWER To CONTINUE BUSINESS 
INTERESTS 

Interests in unincorporated business 
partnerships or closely held stock, shoul | 
almost always be the subject of special 
provisions, depending on the extent to 
which inter vivos agreements control. If 
a short power is desirable, to be elabor- 
ated by other clauses; or when minor 
business interests may be expected to be 
found in the estate; or in a “stop-gap” 
will, pending preparation of a more com- 
plete document, the following is sug- 
gested: 

“Continue and carry on my invest- 
ment in any partnership, corporation 
or business in which I may be interest- 
ed, [and invest therein additional 
funds out of my general assets.’’] 


ENCOURAGING DETERMINATIONS IN FAVoR 
OF CURRENT INCOME BENEFICIARY 


If the current income beneficiary is 
not beloved — if the testator is making 
such beneficiary an object of his bounty 
under compulsion, or if the generosity on 
which this clause is based is to be given 
effect by non-testamentary arrangements 
— or if the remaindermen are more im- 
portant — the testator will not want this 
clause. In many cases, however, it will 
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be the only thing in the will that the 
testator really understands and he will 
give it three cheers. To save the trustee 
from being importuned every day by de- 
mands for favorable treatment, the word 
“prudent” is inserted, and it is further 
provided that no income beneficiary may 
compel such favorable treatment. And to 
remove tension from the administration 
of the trust, to suppress fears of being 
surcharged by unknown remaindermen, 
it is provided that the trustee is not to 
be answerable to them. 


OBVIATING QUESTIONS AS To WHO May 
EXERCISE POWERS: AND AS To WHAT 
PROPERTY 


Relief from court proceedings may be 
spelled out a little more, depending on 
the extent to which local requirements 
are onerous and may be escaped. For 
example: it may be desirable to excuse 
fiduciaries from filing court inventories, 
or periodic, intermediate or final ac- 
counts, obtaining orders of distribution, 
or having appraisers or distributors ap- 
pointed by the Court. And provisions for 
settlement of fiduciaries’ accounts out of 
Court, merely on the approval of the cur- 
rent income beneficiaries who are of age 
and under no disability are gaining pop- 
ularity. 

When plenary discretionary powers are 
granted, it is well to remove any doubt 
as to whether such powers are confined 
only in the fiduciaries originally named 
or are also granted to successors or sub- 
stitutes. 


The bracketed exception is to be kept 
when other provisions of the will specify 
that certain powers are to be exercised 
only by certain fiduciaries or by a ma- 
jority, or there are other inconsistent pro- 
visions. 


When a co-trustee is also an income 
beneficiary, it is advisable (to avoid be- 
ing trapped for Federal estate tax in 
respect of powers of appointment) to 
specify that he is forbidden to partici- 
pate in exercising discretionary powers 
to determine principal and income ques- 
tions, or to exercise a power to apply 
principal for himself. And it is well to 
so provide notwithstanding an applicable 
statute like N. Y. Real Prop. L., Sec. 141. 


The bracketed exception is also to be 
kept if there are other contrary pro- 
visions in other parts of the will. For ex- 
ample: as to a marital deduction trust 
with power of appointment, it is usually 
stipulated that only income-producing 
property shall be allocated thereto, or 
there are overriding provisions as_ to 
what is “income” of such trust; or it is 
provided that administrative powers in 
respect thereof shall be exercisable only 
as may accord with the tax requirements 
for the marital deduction. 


Subdivision (2) of this clause will be 
inserted only if the fiduciaries have to 
deal with the items mentioned therein. 
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To have powers remain exercisable 
after the termination of a trust is often 
helpful. See Durand, Powers of Trustees 
Upon Termination of Trusts, 45 Col. L. 
Rev. 863 (1945). But such carry-over of 
powers may present perpetuity problems. 
See Leach, Powers of Sale in Trustees 
and the Rule Against Perpetuities, 47 
Harv. L. Rev. 948 (1934). If such prob- 
lems are feared, the draftsman will pro- 
vide for “separability,” — to stop any 
nonsensical argument that the powers for 
the winding up period are inseparably 
tied to the powers during the trust term, 
and therefore the whole structure must 
fall. And to do that it may be stated 
that subdivision (3) is to be treated as a 
“separate provision, to be given effect 
to such extent as will not violate any con- 
trolling rule relating to perpetuities.” 


SHORT CLAUSE IN LIEU OF ALL 
FOREGOING FoRMS 


In many cases this form will be suf- 
ficient and, of course, one or two powers 
can be added between semi-colons with- 
out making it much longer. This is espec- 
ially so if there is an accompanying 
broad power to apply principal for the 
benefit of the current income beneficiary, 
and it is made clear that the interests 
of all subsequent beneficiaries are sub- 
ordinate. 


MISCELLANEOUS SUGGESTIONS 


(1) There are “income” provisions 
which are sometimes treated as “admin- 
istrative” but which belong more properly 
to the dispositive portions of the will. 
What to do about such items is to be 
considered in the light of local law and 
practice. For example: 


(a) Disposition of income attribut- 
able to the period between the last 
remittance to a life beneficiary 
and the date of his death. 


(b) Disposition of income received 
during the administration of the 
estate. 


(c) Provision for accumulation of in- 
come that is not needed for sup- 
port of minors. 


(2) A trustee who has power to “ap- 
ply” income, is sometimes confronted 
with problems as to the manner of appli- 
cation. This is perhaps more “administra- 
tive” than “dispositive” — and we sug- 
gest the following clause: 


“To apply any sum that is payable 
to or for the benefit of an infant, or 
any person who in the judgment of 
my trustees is incapable of making 
proper disposition thereof, by pay- 
ments in discharge of the beneficiary’s 
bills, or to anyone with whom the 
beneficiary resides or who has the care 
or custody of the beneficiary, tempor- 
arily or permanently, all without in- 
tervention of any guardian, committee 
or like fiduciary. The receipt of any- 


one to whom payment is so made shall 
be a complete discharge of my trus- 
tees, without obligation to see to the 
further application thereof, and with- 
out regard to other resources that the 
beneficiary may have, or the duty of 
any other person to support the bene- 
ficiary.” 


(3) An executor may well hesitate to 
take advantage of the Federal split-in- 
come provisions without having power: 
“To join with my (wife) (husband) in 
income tax returns for any period prior 
to my death, and to pay such amounts 
of tax, interest and penalties as they 
deem advisable, even though not at- 
tributable to my own income.” 


(4) When further trusts are created 
by exercise of a power of appointment, 
it may be intended that the appointed 
trusts shall continue to be administered 
by the trustees under the instrument that 
granted the power — or it may be in- 
tended that the appointive property shall 
be delivered to new trustees who are to 
act under the instrument by which the 
power is being exercised. The intention 
should be made clear one way or the 
other — and in the latter case (especially 
when the same persons are trustees) it 
is desirable to specify that the admin- 
istrative powers in respect of the ap- 
pointed trusts shall be those set forth 
in the latter will. 


(5) Co-trustees go abroad, become ill, 
or are otherwise unavailable. If there is 
nominee registration, or a supply of stock 
powers signed in blank, and harmony, 
things get done without anyone being the 
wiser — and without injury to anyone. 
When it is felt that things must be a 
little more formal, provision for delega- 
tion of authority may be desirable. We 
set forth a clause for such occasions: 


Delegation of Powers To Co-Fiduci- 
aries: Evidence of Fiduciaries’ 
Authority 


CLAUSE NUMBER: Any fiduciary may 
from time to time delegate to one or 
more fiduciaries any powers, duties, 
or discretions [except such as are pro- 
vided to be exercised only by a par- 
ticular fiduciary or except as may be 
otherwise specifically provided in this 
will]. Every such delegation shall be 
by a writing delivered to the delegate 
or delegates, and remain effective for 
the time therein specified or until 
earlier revocation by a further writing 
similarly delivered. Every one dealing 
with my fiduciaries shall be absolutely 
protected in relying upon the certifi- 
cate of any fiduciary as to who are the 
fiduciaries for the time being acting, 
and as to the extent of their authority 
by reason of any delegation or other- 
wise. No one dealing with a fiduciary 
shall be obliged to inquire into the 
propriety of any act of my fiduciaries 
or any of them, or to see to the appli- 
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cation of any property paid or de- 
livered to them or any of them. 


The reason usually given for the last 
sentence is that it relieves buyers from 
the trustee of the duty to see that the 
purchase price is actually applied for 
trust purposes — and thus makes sales 
speedier. In some states, such duty of the 
purchaser has been abolished by statute. 
Except perhaps in respect of real estate, 
no one seems to pay any attention to the 
duty even where it still exists. Yet al- 
most every specimen will faithfully re- 
produce this old lore — even when there 
is a corporate fiduciary and nominee 
registration. Transfer agents are of two 
kinds — one kind makes more trouble 
than the other. The trouble makers are 
not deterred by this or any other lan- 
guage. In many cases everybody will get 
along without pain if the last two sen- 
tences — or the whole clause is omitted. 

(6) It is often unfair to make a 
fiduciary pay for wrongs committed by 
another fiduciary, or for the misdeeds of 
agents appointed with care. Also, since 
the liability of trustees is joint, good 
causes of action are sometimes abandoned 
because surcharge would also have to fall 
on an innocent fiduciary. The following 
clause is suggested for these difficulties: 


No Liability for Co-Fiduciaries’ De- 
faults or To Compel Accounting by 
Other Fiduciaries 


CLAUSE NUMBER: No fiduciary shall 
be liable for the acts or omissions of 
any co-fiduciary, or of any agent ap- 
pointed with reasonable care. No 
fiduciary shall be liable for failure to 
demand or contest an accounting of 
any co-fiduciary, or 
otherwise to compel any other fiduci- 
ary to redress a breach of trust, unless 


predecessor or 


in writing requested so to do by a 
person having a present or future 
beneficial interest under this will, and 
any such request may be made by a 
parent of an infant or by a guardian, 
committee or like fiduciary acting for 
any such person. 


The clause relieves fiduciaries from the 
duty to compel accountings which they 
might otherwise have to demand only to 
protect themselves and for no other rea- 
son — and lets the persons who are bene- 
ficially interested decide whether or not 
the expense of such accountings is to 
be incurred. 


(7) It is important so to describe 
tangibles (personal and household ef- 
fects) that no questions are presented 


as to what items pass under one bequest 
or another. Sometimes there is reason to 
believe that despite all the draftsman’s 
efforts questions may still arise. In such 
cases, the fiduciaries may be empowered: 
“To determine what items are included 
in any general or specific description of 
chattels.” 


(8) The trust corpus may unexpect- 
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edly become subject to local property 
taxes. Greenough v. Tax Assessors of 
Newport, 331 U.S. 486 (1947) rehearing 
denied 332 U.S. 784. It may be desirable 
to grant power to keep the trust assets 
wherever the trustees deem expedient 
from time to time, outside the state of 
the testator’s domicile, or the domicile of 
the trustees, within or without the 
U. S. A., and such provision may be 
woven into Power 1. Or, better yet, re- 
liance may be had on powers of such 
trustees to resign; or to grant power to 
remove them; or even to say that such 
taxability shall automatically terminate 
the office of any such trustee always 
with appropriate provisions as to vacan- 
cies in the trusteeship. 





A trustee acting under the will of a 
resident of another state may find it 
useful to have express powers to keep 
the trust assets in his own state — not 
at the domicile of the testator. There may 
be other good reasons for granting power 
to keep assets outside the testator’s dom- 
icile. 

(9) When the situs of the administra- 
tion of the trust is to be in a state 
other than the testator’s domicile, it is 
well to say so, and to provide that the 
administration of the trust is to be gov- 
erned by the law of the place of ad- 
ministration. 





THE 


(10) Provisions for compensation of 
fiduciaries depend so much on local prac- 
tice that we have not considered them. 


[Committee Members: Herbert P. 
Carter, New York; John M. Cooper, 
Seattle; Clarence P. Cowles, Burling- 
ton, Vt.; Frank C. Dunbar, Jr., Col- 
umbus, O.; Arthur W. Eckman, Bos- 
ton; Harry G. Gault, Flint; Milton 
Greenfield, Jr., St. Louis; Harold A. 
Kertz, Washington; Barton H. Kuhns, 


Omaha; Mark E. Lefever, Philadel- 
phia; Joseph E. Lucas, Brooklyn; 


Alfred L. McCarthy, Miami; Leon 

Schaefler, New York; John H. Small, 

Charlotte; M. B. Wellington, Santa 

Ana, Cal.; Arthur B. Willis, Los 

Angeles. ] 

A #A Do 

Only about a third of the families 
having incomes of $5,000 a year or 
more, live in cities of over 250,000 pop- 
ulation, according to the Institute of 
Life Insurance. 


Location Number 

Cities (000 omitted) % of Total 
1,600,000 & over 1,443 18 
250.000-999.999 1.146 14 
50.090-249,999 1,244 15 
10.009-49,999 1,776 22 
2.500-9,999 444 5 

Rural nonfarm 1,409 17 

Farm 736 9 
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HINTS on MARITAL DEDUCTION PROBLEMS 


Report of Committee on Probate Courts: Law and Procedure 


JOINT INCOME RETURNS OF EX- 
ECUTOR AND SURVIVING SPOUSE 


HE filing of a joint income tax re- 
ae by an executor or administrator 
and surviving spouse may impose lia- 
bility upon a fiduciary in his individual 
capacity for taxes, interest and penal- 
ties. The liability may be unlimited in 
extent, indefinite as to time, and in case 
of fraud, unaffected by limitation stat- 
utes. If it later develops that a separate 
return would have been more beneficial 
to the estate, the fiduciary is not entitled 
to reimburse himself from the estate for 
loss occasioned by a joint return. A sim- 
ilar liability may result in a guardian- 
ship or conservatorship and also in the 
case of a fiduciary consenting, for gift 
tax purposes, to gifts made by the spouse 
of the decedent or of the ward. 

Frequently an executor will be lulled 
into a sense of false security by his be- 
lief that he has adequate information of 
the surviving spouse’s taxable income, 
or by reliance on his ability to secure 
reimbursement from the surviving spouse 
if her taxable income is misstated. The 
fiduciary may fail to take into consider- 
ation the fact that at the time the lia- 
bility is asserted the surviving spouse 
may be insolvent or may have as her sole 
asset a beneficial interest in a spend- 
thrift trust, which, under the laws of 
many states, may be beyond the reach of 
the executor for purposes of reimburse- 
ment. 

Inasmuch as executors generally are 
not adequately compensated for such 
risks, and since the liability arises by 
reason of a lack of legislative sanction 
of such joint returns in the probate laws 
of the states, the Committee recommends 
that legislation on the subject be enacted 
by the states. Without attempting a 
formal draft, such a law might provide 
as follows: 

SECTION 1: Except as otherwise direct- 
ed by a decedent in his Will, if any, on 
petition of an administrator, 
guardian, or conservator, such fiduciary 
shall have authority when authorized by 
the Probate Court: 

(a) To join with the spouse of a de- 
cedent or of a ward in the making of a 
joint Federal income tax return for the 
decedent or ward, and his spouse; 

(b) To require such indemnity as the 
court may deem proper; 


executor, 
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THOMAS S. EDMONDS 


Chicago; Committee Chairman 


(c) To consent, for Federal gift tax 
purposes, to gifts made by the spouse of 
a decedent or ward to the end that gifts 
to which consent is given shall be treated, 
for Federal gift tax purposes, as made 
one-half by the decedent, or ward, and 
one-half by his spouse; 


(d) To enter into contract with the 
spouse of a decedent or ward in respect 
of any such joint income tax return or 
any such consent, or in respect of any 
matter arising therefrom. Any liability 
incurred by the fiduciary pursuant to 
any such order shall be incurred on be- 
half of the estate of the decedent or 
ward. 

SECTION 2: Notice of a hearing on 
any petition made pursuant to SECTION 1 
hereof shall be given to such persons and 
in such manner as the court may direct. 
An order entered by the court upon the 
hearing, in the absence of fraud, is bind- 
ing upon all persons to whom notice was 
given. 


Pending enactment of legislation on 
the subject, it is desirable that such 
joint returns and gift tax consents be 
covered by specific testamentary pro- 
visions. Such a provision might be ex- 
pressed as follows: 

I authorize and empower my executor, 
without duty to give or obtain consider- 
ation therefor, to join with my said wife 
in the filing of any Federal income tax 
return or returns for any year or years 
for which I have not filed such return or 
returns prior to my death; and also to 
consent to any gifts made by her as being 
made half by me for the purpose of the 
Federal gift tax law; and my executor 
may take such action even though it 
may result in additional liabilities being 
incurred by my estate. Any income or 
gift taxes due on such return or returns 
and any deficiencies, interest, or penal- 
ties thereon shall be allocated in such 
manner between my estate and my sur- 
viving wife, or all to either of them, as 
my executor in his sole discretion shall 
deem equitable and proper. Any action 
taken by my executor pursuant to this 
authority shall be binding and conclusive 
on all persons interested in my estate. 


MARITAL DEDUCTION PROBLEMS 


Generally speaking, the marital be- 
quest will be one of the four following 
types: 


1. A pecuniary legacy, such as 


$50,000. 


© 


A specific bequest, which is a be- 
quest of definite property. 


3. <A devise or bequest of a fraction of 
the residue. 
4. A money bequest, which may be 


satisfied by payment in kind, the 
extent of which is computed by a 
formula based on Federal estate 
tax values, which values are used 
both for the purpose of computing 
the extent of the bequest and for 
the purpose of valuing property 
transferred in satisfaction of the 
bequest.1 This type of bequest is 
hereafter referred to as the for- 
ula type of bequest. 


If the testator is willing to make fre- 
quent revisions of his will, a satisfactory 
marital bequest may be in the form 
of a pecuniary legacy, which can be sat- 
isfied by payment in kind, or a specific 
legacy. Generally speaking, administra- 
tion of an estate will be thereby simpli- 
fied. However, bequests of this type 
should not be used when difficult ques- 
tions of value are presented. It is to be 
regretted that in most instances the use 
of bequests of this type is made inad- 
visable by the testator’s unwillingness to 
give frequent consideration to his will. 


It should be noted that although a be- 
quest of a fraction of the residue is 
sometimes used for marital deduction 
purposes, this type of bequest does not 
effect the maximum Federal estate tax 
saving. In such cases the bequest must 
bear a fractional part of the Federal 
estate tax. Since the tax cannot be com- 


1The following is an example of the formula 
type: bequest of “an amount equal to 50°% of the 
value of my adjusted gross estate as finally deter- 
mined for Federal estate tax purposes, less the ag- 
gregate amount of marital deductions, if any, al- 
lowed for such tax purposes by reason of prop- 
erty or interests in property passing or which have 
passed to my wife otherwise than by the terms of 
this Article of my Will. My Executor shall have 
full authority to satisfy said bequest wholly or 
partly in cash or kind and to select and designate 
and to convey and assign to (or the 
Trustee of said trust fund), the cash, securities or 
other assets, including real estate and interests 
therein, which shall constitute such trust fund, and 
also to sell and convey any part of my estate, in- 
cluding real estate and interests therein, without 
order of court, provided, however, that any prop- 
erty so conveyed and assigned in kind to satisfy 
said bequest shall be valued for that purpose at the 
value thereof as finally determined for Federal es- 
tate tax purposes.”’ 
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puted until the deduction is ascertained 
and since the deduction cannot be ascer- 
tained until the tax is computed, the 
“Greeley Formula,” originally designed 
for charitable deductions, is adapted by 
the Department to determine the two un- 
known factors, namely, the tax and the 
deduction. Since part of the tax is charg- 
ed to the marital bequest, a substantial 
part of the marital deduction is lost. 

Unlike the formula type, a bequest 
of a fraction of the residue fails to take 
into consideration prior bequests as well 
as the passing of property other than 
by the terms of a will. The use of a 
bequest of a fraction of the residue for 
marital deduction purposes should, there- 
fore, be avoided. 


FORMULA TYPE BEQUEST 


Formula type bequests have _ been 
severely criticized as being unduly com- 
plicated and as appearing to provide a 
distribution with precision ordinarily im- 
practical. While both criticisms have 
some justification, no adequate substitute 
has been invented. 


Assuming that the testator is unwill- 
ing to make frequent revisions of his 
will, a bequest based on a percentage of 
adjusted gross estate, such as the formula 
type bequest, will usually effect a greater 
tax saving and more nearly carry out a 
testator’s wishes than one based on a 
percentage of residue, a pecuniary leg- 
acy, or a specific bequest. This necessarily 
results from the great flexibility provided 
by the adjusted gross estate. 


Difficulties will be encountered with 
formula type bequests if there is an 
enhancement in value of assets after the 
testator’s death and prior to distribution. 
If the executor exercises his discretion 
to pay in cash, the surviving spouse de- 
rives no benefit from the enhancement, 
all of which inures to the benefit of the 
residuary trust. If the executor exercises 
his discretion by making payment in 
kind, the surviving spouse shares in the 
enhancement. 

In order to avoid controversies, the 
marital bequest should be so drafted as 
to leave no doubt of the testator’s inten- 
tion in regard to payment in kind or in 
cash. There may be instances i nwhich a 
testator will wish his estate distributed 
in kind to the extent it is reasonably 
practicable. In such cases a clear state- 
ment to that effect will avoid difficulty. 
In many cases, however, the testator will 
prefer to have the bequest paid in cash 
for the reason that a saving in Federal 
estate taxes due on the death of the 
surviving spouse may be effected by hav- 
ing the enhancement in value inure to the 
residuary trust. Such a testator, there- 
fore, should specify in his will that the 
provision authorizing payment in kind 
is granted solely for administrative con- 
venience and that no beneficiary has 
the right to insist on payment in kind. 


It has been suggested that the formula 
type beauest should not be used when the 
distribution of an estate will be governed 
in whole or in part by the New York 
Decedent Estate Law. Section 125 of that 
law declares that a discretion granted 
an executor to make what the Act calls 
a “fixation” of value of assets for dis- 
tribution purposes is contrary to public 
policy and invalid. The formula type 
bequest permits an executor to pay 
either in cash or in kind, but if payment 
is made in kind, Federal estate tax values 
must be used for distribution purposes. 
Assuming a substantial enhancement in 
value between the date of death and the 
anniversary date, it is contended that the 
discretion to satisfy the bequest either in 
kind or in cash, in effect, is a discretion 
to make a “fixation” of the type pro- 
hibited by the New York Decedent Estate 
Law. Notwithstanding the contention, 
this type of bequest has been used to a 
considerable extent in New York al- 
though to date there are apparently no 
reported decisions on the problem. 


SPECIFIC DEVISE 


There may be instances, however, in 
which the use of a specific devise for 
marital deduction purposes should be 
considered. In many states, unless the 
matter is covered by testamentary pro- 
vision, title to real estate does not pass 
through the executor but vests in the 
devisees at the testator’s death. If the 
marital bequest is of a type which per- 
mits the executor to allocate the real 
estate to the bequest, but does not re- 
quire its allocation, a problem may arise 
as to who is entitled to the income earned 
prior to allocation. In most jurisdictions, 
such income inures to the residuary 
trust. This, however, does not conform 
strictly to the marital deduction require- 
ment that all income be payable to the 
surviving spouse. 


It has been suggested that, in order to 
eliminate the problem, the will should 
devise the real estate to the executor. 
In such cases, however, it will be neces- 
sary to determine whether the executor, 
in receiving the real estate, is acting in 
the capacity of executor or trustee. If 
he is acting as trustee, then the trust 
will not meet the marital deduction re- 
quirements for the reason that the sur- 
viving spouse may not be the sole income 
beneficiary. 


While it is believed that the marital 
deduction provision ought to be so con- 
strued as to avoid any problem as to real 
estate, the use of a specific devise trans- 
ferring the property unconditionally to 
the marital trust will avoid the question. 


It has been suggested that when the 
marital bequest is of a type which per- 
mits but does not require the allocation 
of real estate to the marital trust (for 
example by the formula type bequest), 
the will should specifically provide that 
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the allocation must be made within or 
as of a specified period of time, such as 
twelve months from the testator’s death. 
The purpose of such a provision is (by 
limiting the amount of income which may 
be diverted from the surviving spouse) 
to prevent the marital deduction from 
being jeopardized. The problem is gov- 
erned by the same considerations which 
apply to Diversion of Income to Pay 
Taxes, discussed later. 


When the same person acts as the 
trustee of the marital and _ residuary 
trusts, the formula type bequest may be 
adapted to the allocation of real estate 
to the marital trust by the insertion of 
a direction that commencing with the 
testator’s death all the income from the 
real estate subsequently conveyed to the 
marital trust is to be paid to the trustee 
of the marital trust, the same to consti- 
tute income payable to the surviving 
spouse. 


MODIFIED TYPE OF RESIDUARY 
BEQUEST 


Dissatisfaction with the formula type 
bequests has led some attorneys to use 
for the marital deduction purposes a 
modified form of bequest of a fraction 
of the residue. In such cases there is 
bequeathed as a marital fund a fraction 
of the residue. All death taxes are di- 
rected to be paid out of the part of the 
residue remaining after the establish- 
ment of the marital fund. An example is 
as follows: 


“In case my said wife shall survive me, 
one-half of all the rest, residue and re- 
mainder of my property, of whatsoever 
character and wheresoever situate, which 
may remain after all of the foregoing 
provisions of this Will have been satis- 
fied or provision made for the satisfaction 
thereof duly made, I devise and bequeath 
to of 
one-half to consist of property which will 


as Trustee, such 


qualify for the marital deduction as con- 
templated by the Federal revenue laws 
at the time of my decease, to 
be known as ‘Share A.’’ 


in force 


“Any and all succession, inheritance 
or estate taxes, State or Federal, levied 
or assessed by reason of my death shall 


l 


of my residuary estate remaining after 


> 


e paid by my Executor out of that part 


all of the foregoing provisions of this 
Will have satisfied or provisions 
for the satisfaction thereof duly made 
(including, without limiting the gener- 


ality hereof, all the provisions of the 


been 


preceding paragraph of this Will in case 
my said wife shall survive me), without 
any right in or duty upon my Executor 
to seek or obtain contribution, reimburse- 
ment or exoneration from any person or 
property on account of any of such taxes. 
In case my said wife shall survive me, 
the part of my residuary estate remain- 
ing after all of the foregoing provisions 
of this Will have been satisfied or pro- 
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vision for the satisfaction thereof duly 
made (including, without limiting the 
generality hereof, all of the foregoing 
provisions of this and the preceding 
paragraph hereof), I devise and bequeath 
to as Trustee, such property 
to be known as ‘Share B.’” 


A bequest of this type avoids any re- 
duction of the marital deduction on ac- 
count of the payment of death taxes and 
consequently does away with the need 
of applying the algebraic fomula. 


It should be noted, however, that such 
a bequest fails to take into consideration 
prior bequests and transfers other than 
by the terms of the will. Since bequests of 
the residue must abate before pecuniary 
and specific bequests, a substantial de- 
cline in value of assets might result in 
decreasing the value of the marital be- 
quest. The draftsman should advise his 
client that frequent revisions of the will 
may be necessary to make adjustments 
on account of changing property values. 
A bequest of this type may prove unsat- 
isfactory when there are closely held 
assets of substantial but not readily as- 
certainable market value passing other- 
wise than by the residuary clause of the 
will, for example, closely held corporate 
shares in a revocable trust, the lack of 
readily ascertainable market value of 
which makes it difficult to determine the 
fraction of residue to be used. 


It is, of course, possible to establish a 
marital bequest of a fraction of the resi- 
due and to provide for additions to the 
trust on account of prior bequests and 
property passing other than by the terms 
of the will creating the marital bequest. 
Such a bequest when measured by a 
fraction of the adjusted gross estate may 
result in a satisfactory marital bequest. 


In considering the advisability of a 
bequest of this type, care should be taken 
to see that no capital gain results from 
the transfer of assets in satisfaction of 
the bequest. When a pecuniary legacy is 
paid in kind, delivery date values must 
be used unless the will provides other- 
wise.2 For this reason, in providing for 
the satisfaction of the aforementioned 
formula type bequests, it is customary to 
provide that estate tax values are to be 
used. This practice, however, is not fol- 
lowed in cases of residuary bequests since 
it is generally considered unnecessary. 
In such cases, however, care should be 
used to see that the bequest is residuary 
rather than pecuniary. 


When the extent of the residuary be- 
quest is measured by the value of the 
adjusted gross estate, it is sometimes 
difficult to determine whether or not the 
transfer is a pecuniary or residuary be- 
quest. 


If the bequest is pecuniary and may be 
paid in kind by the transfer of assets 


2Boston Safe Deposit Co. v. Reed, 229 Mass. 267, 
118 N.E. 333. 
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which have enhanced in value since the 
testator’s death, a taxable capital gain 
will result.3 


Frequently the following type of be- 
quest will prove satisfactory: 


If my said wife, , shall sur- 
vive me, I direct that all the rest, residue 
and remainder of my property of every 
kind, nature and description, real and 
personal and wheresoever situated, which 
shall remain after payment of all debts, 
claims, widow’s and child’s award, if any, 
and funeral and administration expenses, 
and the devises and legacies under the 
preceding Articles of this Will (but be- 
fore payment of any estate, inheritance 
and similar taxes), which rest, residue 
and remainder is hereinafter called my 
“net estate,” shall be divided into two 
parts hereinafter called’ respectively 
Fund A and Fund B, in the following 
manner : 


1. Fund A shall be a fraction of my 
“net estate,” which fraction shall be 
computed upon the basis of the final 
determination in the Federal estate tax 
proceeding in respect of my estate. The 
numerator shall be the difference between 
the maximum marital deduction allow- 
able in such proceeding and any marital 
deduction allowed therein in respect of 
property or interest in property which 
does not pass under this Article of my 
Will. The denominator shall be the value 
of all property or interest in property 
which does pass under this Article of 
my Will. There shall not be included in 
Fund A any property or interest in prop- 
erty which does not qualify for a marital 
deduction. 


2. In computing such fraction, the 
maximum marital deduction allowable 
shall be determined on the basis of all 
property or interest in property included 
in my gross taxable estate, the value 
thereof and the deductions therefrom as 
determined in the Federal estate tax pro- 
ceeding; the marital deduction allowed 
in respect of property or interest in 
property which does not pass under this 
Article of my Will shall be as determined 
in such proceeding; and the value of all 
property or interest in property which 
does pass under this Article of my Will 
shall be determined on the basis of all 
property or interest in property included 
in my gross estate which passes under 
this Will, the value thereof and the de- 
ductions therefrom specified in the first 
paragraph of this Article as determined 
in such proceeding, deductions for leg- 
acies and devises of property to be taken 
at the value of the property specifically 
bequeathed or devised as so determined 
and deductions for dollar legacies to be 
taken at the dollar amounts thereof. The 
fraction so determined shall be applied 
to my “net estate,” to determine the 
amount of Fund A. 


%Suesman v. Eaton, 15 Fed. Supp. 113, Aff. 83 
Fed. (2) 1019; Certiorari denied, 299 U.S. 573. 


672 


3. Fund B shall consist of the bal- 
ance of my “net estate” (or all of my 
estate if for any reason Fund A cannot 
be constituted) and shall include any 
property or interest in property which 
does not qualify for a marital deduction 
for Federal estate tax purposes. 


(Fund A is then given outright or in 
trust for the wife with power of appoint- 
ment, and Fund B is disposed of as 
testator may wish.) 


While a bequest of this type is in fact 
determinable by a formula based on a 
percentage of adjusted gross estate, it 
differs from the previously mentioned 
formula type bequest in that it is residu- 
ary rather than pecuniary in nature. In 
order that it be not confused with the 
formula type bequest, it will be herein- 
after mentioned as a fractional residuary 
bequest. 


While the formula type bequest may 
be so worded as to pass to the non-marital 
trust the benefit of enhancement in value 
occurring during administration, with a 
fractional residuary bequest it is difficult 
or impossible to treat similar enhance- 
ment in the same manner. Consequently, 
the use of a fractional residuary bequest 
does not effect the maximum tax saving. 
If, however, Section 125 of the New York 
Decedent Estate Law is construed to pro- 
hibit the use of the formula type bequest, 
the fractional residuary bequest may be 
the most satisfactory type of marital 
bequest for a New York testator. Since 
this type of bequest will abate before 
pecuniary legacies, it should not be used 
when the will contains substantial prior 
charges. 


PREVIOUSLY TAXED PROPERTY 


The advent of the marital deduction 
terminated the deduction for previously 
taxed property insofar as bequests be- 
tween husband and wife were concerned. 
Since the extent of the marital deduction 
is limited by statute to 50% of the ad- 
justed gross estate, the combined estate 
taxes of the two spouses may be quite 
burdensome in the case of substantial 
estates. 


In such cases the attorney should there- 
fore advise his client of the tax advan- 
tages of testamentary trusts with the 
view to prevent part of the estate from 
being subjected to estate taxes on the 
death of the surviving spouse. 


RULE AGAINST PERPETUITIES 


Since few attorneys obtain the plaudits 
of their community without at some time 
or other violating the Rule against Per- 
petuities, it is interesting to note that 
the advent of the marital deduction ma- 
terially increases the opportunity for 
such violations. One of the two types of 
marital bequests in trust which qualify 
for marital deduction is one which grants 
to the surviving spouse and her estate 
the entire beneficial interest, an example 


of which is a bequest in trust with income 
payable to the testator’s wife for life, 
with the provision that on her death the 
principal is to be distributed to his wife’s 
executor or administrator, the same to 
be a part of her estate. In many states 
such a bequest violates the common-law 
Rule against Perpetuities for the reason 
that no executor or administrator may 
be appointed within lives in being and 
twenty-one years thereafter. 


The commonest form of bequest used 
for marital deduction purposes is the 
power of appointment trust. Under this 
type of transfer all the income is pay- 
able to the surviving spouse who is grant- 
ed a general power of appointment. In 
order to minimize the danger of an unin- 
tentional exercise of the power, some at- 
torneys have included a provision that 
the power may be exercise only in favor 
of the spouse’s estate. Obviously, if such 
a provision is construed to require exer- 
cise only in favor of the spouse’s execu- 
tor or administrator, the Rule against 
Perpetuities may be violated. 


Frequently, in a power of appointment 
trust the trust instrument provides that 
on the death of the surviving spouse any 
accrued or undistributed income is to be 
paid to the spouse’s executor or admin- 
istrator, the purpose of such a clause 
being to prove beyond peradventure that 
all of the income is payable to or for the 
benefit of the surviving spouse. Here 
again is a possible violation of the Rule. 


It is submitted that these possible vio- 
lations are technical in nature and repre- 
sent an extension of the Rule far beyond 
its original purpose. If in place of trans- 
ferring a property interest to an executor 
or administrator such interest were 
vested in the decedent at the time of his 
death, the same result would obtain, in 
that the property would pass to the 
executor or administrator, although in 
such a case there would be no violation 
of the Rule. It would, therefore, seem 
that the courts have reached an absurd 
result. 

The Committee, therefore, reeommends 
that a statute be adopted by the states 
which in effect will prevent a bequest to 
an executor or an administrator of a 
living person from being regarded as a 
violation of the Rule. Without attempting 
to make a formal draft of law on the 
subject, such a statutory provision might 
read as follows: 


“The vesting of any 
property, whether created in the exercise 
of a power of appointment or in any other 
manner, shall not be regarded as deferred 
for purposes of the Rule Against Per- 
petuities merely because the limitation 
is made to the estate of a person or to a 
personal representative, or to a trustee 
under a Will, or to take effect on the 


limitation of 


4Johnson v. Preston, 226 Ill. 447, 80 N.E. 1001; 
Ryan v. Beshk, 339 Ill. 45, 170 N.E. 699; Carey & 
Schuyler, Illinois Law of Future Interests, Sec. 487. 
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probate of a Will. The provisions of this 
Act shall apply only to limitations cre- 
ated after the effective date hereof.” 


COMMON DISASTER CLAUSES 


It is expressly stated in the Internal 
Revenue Code that if property is left 
outright to the surviving spouse, if the 
spouse survives the decedent by a stated 
period (not more than six months), the 
bequest will qualify for marital deduction 
if the surviving spouse actually survives 
the stated period. It does not necessarily 
follow that the result will be the same in 
the case of a power of appointment trust. 

To qualify for marital deduction, the 
power of appointment must be exercisable 
in all events. Existing Regulations state 
that the power is not exercisable in all 
events unless it exists immediately fol- 
lowing the decedent’s death. Consequent- 
ly, in case of such a trust the bequest 
might not only fail to qualify for marital 
deduction in the estate of the first de- 
cedent but might also be subject to tax 
on the death of the surviving spouse. It 
is, therefore, apparent that until re- 
ported legal precedents clarify the sit- 
uation, the use of a marital trust condi- 
tioned on the surviving the 
decedent by a definite period is hazard- 
ous.” 


spouse’s 


A similar question has arisen as to so- 
called common disaster clauses which are 
governed by the same provision of the 
Code. While apparently no_ difficulty 
ought to be encountered in the case of 
an outright bequest, it is not clear that 
the deduction will be allowed in case of 
a power of appointment trust. Should 
there be a common accident and the 
spouse recover, then because of the un- 
certainty of the recovery at the decedent’s 
death, it may be contended that the power 
was not exercisable in all events at the 
decedent’s death and consequently that 
the bequest will not qualify for marital 
deduction. 

In most instances the use of a common 
disaster clause or a clause conditioning 
the bequest on survival for a definite 
period is inadvisable insofar as Federal 
estate taxes are concerned. 


DIVERSION OF INCOME TO 
PAY TAXES 

Will a power of appointment trust 
qualify for marital deduction if the trust 
instrument permits the use of income to 
provide for debts, taxes and expenses of 
administration? To qualify for marital 
deduction, the law requires that all of 
the income of such a trust be distrib- 
utable to the surviving spouse. The Reg- 
ulations dealing with valuation of prop- 
erty passing to the surviving spouse 
provide as follows: 


“In determining the value of the in- 
terest in property passing to the spouse, 
5°27 Taxes — The Tax Magazine—1114 
1949) Article by Don H. McLucas. 


(Dec. 
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account must be taken of the effect of 
any material limitations upon her right 
to income from the property. An example 
of a case in which this rule may be ap- 
plied is a case in which the decedent 
bequeathed property in trust for the 
benefit of his spouse but the income from 
such property from the date of the 
decedent’s death until distribution of the 
property to the Trustee is to be used to 
pay expenses incurred in the administra- 
tion of the estate.” 


An inference may be drawn from this 
statement that while a marital deduction 
will not be jeopardized, the amount of 
the deduction otherwise allowable will 
be decreased by reason of the provision 
mentioned. While reliance on this infer- 
ence may be hazardous, there may be 
instances in which a testator has no 
alternative. In any event, since the 
amount of this deduction must be ascer- 
tained under the facts existing at the 
decedent’s death, it would seem advisable 
to limit the use of the income for these 
purposes to that earned within a definite 
period of time, such as nine months from 


the date of death. The wisdom of a 
limitation on such use of income will 


appear from an examination of reported 
decisions pertaining to charitable deduc- 
tions.® 


MANNER OF ADMINISTRATION 


which the estate is 
administered will not affect the deduc- 
tion. For example, State inheritance 
taxes are initially assessed by assuming 
the occurrence of the contingency which 
will produce the highest tax. Some laws 
provide, however, that if the executor 
deposits cash or bonds of a certain value 
and type, the tax will be initially assessed 
on the basis of the contingency must 
likely to occur. If, therefore, in the case 
of a marital bequest of a fraction of the 
residue, bonds belonging to the marital 
trust are deposited for the purpose of 
reducing the amount of inheritance taxes, 
the marital deduction ought not to be 
jeopardized. Such a deposit is a fact 
occurring after the testator’s death. 


The manner in 


Frequently, the surviving spouse will 
request the executor to delay establish- 
ing the marital trust until final audit 
of the Federal estate tax return in order 
to effect a personal income tax saving. If 
the executor accedes to this request, he 
must recognize the possibility of a decline 
in value of the estate’s assets. If, there- 
fore, the establishment of the marital 
trust is to be postponed substantially 
beyond the anniversary date for the sole 
benefit of the surviving spouse and the 
bequest is of the formula type, it would 
seem only prudent for the executor to 
require the surviving spouse to furnish 
a written agreement that the ultimate 
distribution may be made in cash or in 


627 Taxes—The Tax Magazine—1115 (Dec. 1949). 
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kind, whichever may later prove to be 
most beneficial to the residuary trust. 


PROXIES 


Occasionally the owner of closely held 
shares may wish to include in the marital 
bequest a requirement that during the 
life of the surviving spouse proxies be 
furnished to the person who is to receive 
the corpus in the event the surviving 
spouse fails to exercise the power of ap- 
pointment. Ordinarily, the person who 
is granted the proxies is also given power 
to veto sale of the closely held shares. 
It is suggested that the provision may 
jeopardize the marital deduction. The 
pertinent provision of the Code is the 
requirement that to qualify for marital 
deduction all the income must be pay- 
able to the surviving spouse. 

If the person granted the proxies and 
the veto power is to be free to exercise 
the powers for his own benefit, he may 
be able to deprive the spouse of income 
from the part of the estate represented 
by the closely held shares, with the con- 
sequent result that the trust may not 
qualify for marital deduction. To guard 
against this the trust instrument should 
specifically state that the powers in 
question are of a fiduciary nature and 
not for the individual benefit of the per- 
son to whom they are granted. If such a 
statement is included, the powers ought 
not to jeopardize the marital deduction. 


DEATH OF SURVIVING SPOUSE 


Usually when the will contains a mar- 
ital and residuary trust, the testator’s 
plan for the distribution of the estate 
will be given its fullest effect only if the 
power of appointment conferred upon 
the surviving spouse be not exercised. 
Let us assume a marital trust of $200,000 
which is subject to a general power of 
appointment exercisable by will. A sub- 
stantial part of the estate consists of 
closely held securities having no readily 
ascertainable market value. The will pro- 
vides for the distribution of the estate in 
default of appointment by directing its 
addition to the residuary trust. Since the 
estate of the surviving spouse consists 
of $25,000 of miscellaneous corporate 
shares, probate is necessary. 


Even though the power of appointment 
be not exercised, it will be necessary for 
the spouse’s executor to include in the 
estate for estate tax purposes the assets 
of the marital trust. While the executor 
will be entitled to reimbursement from 
the trust for a proportionate share of the 
estate tax, some part of the tax will be 
payable out of the estate’s assets, al- 
though were it not for the marital trust, 
no Federal estate tax would be payable. 


The principal problem of the spouse’s 
executor, however, is that it is his duty 
to prepare and file the Federal estate tax 
return and to represent the estate in the 
audit of the return by the Department. 
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It is difficult to see how in such a case 
the executor and his attorney can be 
adequately compensated out of the 
$25,000 estate and this may be true 
whether the power be or be not exercised. 
It has been suggested that in such a case 
there should be paid from the trust a 
reasonable part of the administration 
expenses. However equitable this may 
seem, a trustee should be reluctant to 
make any substantial payment, in the 
absence of testamentary provision au- 
thorizing it, without the consent of the 
residuary beneficiaries. 


In the case of a surviving spouse hav- 
ing no estate of her own, the power may 
be exercised for the sole purpose of pro- 
viding for funeral expenses and expenses 
of last illness. It has been suggested that 
no real problem is presented because the 
spouse will exercise the power only to the 
extent necessary to provide for death 
taxes, expenses of administration, ex- 
penses of last illness, and funeral ex- 
penses. However, once the necessity of 
exercise of the power becomes apparent, 
is there not danger that the exercise may 
be broader than is necessary to cover the 
subject? 


If the surviving spouse has no sub- 
stantial estate, it is, therefore, advisable 
that the terms of the marital trust pro- 
vide in default of appointment for the 
payment from the marital trust of death 
taxes, expenses of administration, fun- 
eral and expenses of last illness. In order 
not to unduly delay distribution it would 
seem desirable to give the trustee a broad 
discretion as to the payments to be made 
but to limit the payment of administra- 
tion expenses to those incurred within a 
certain period of the date of death. 


Ordinarily the draftsman of the mar- 
ital trust fails to provide against unin- 
tentional exercise of the power of ap- 
pointment. The regulations provide that 
the exercise may be limited by a 
requirement as to formalities in the 
exercise of the power. At present the 
Regulations are silent on the subject of 
whether or not a requirement of the will, 
that the instrument of exercise be de- 
posited with the trustee during the 
surviving spouse’s lifetime, will disqual- 
ify the bequest for marital deduction. 
However, at the time the preliminary 
draft of Regulations was issued, repre- 
sentatives of life insurance companies 
requested permission of such a require- 
ment of deposit during the spouse’s life- 
time. The Treasury Department, without 
comment, failed to adopt the suggestion, 
which leaves a negative implication of 
invalidity. 


However, a requirement of deposit un- 
connected with the spouse’s lifetime is 
permissible as stated by the Regulations. 
It would seem that the marital deduction 
will not be jeopardized by exculpatory 
language protecting the trustee in mak- 
ing distribution a certain number of days 


after the spouse’s death if no instrument 
of exercise has been deposited. In such 
a case the rights of the parties are not 
affected and the sole purpose of the clause 
is the protection of the trustee. 


CLAIMS OF CREDITORS 


In most jurisdictions the exercise of a 
general power of appointment, whether 
by will or deed, subjects the appointed 
property to the claims of creditors. 
There is a diversity of opinion as to 
whether it is the trustee’s duty to dis- 
tribute the property to the surviving 
spouse’s executor or directly to the ap- 
pointees. 


In England it is well established that 
distribution should be made to the exe- 
cutor whether or not the estate is in- 
solvent. Apparently, Massachusetts is the 
only State of the United States which 
has followed this view. There are de- 
cisions in New York and New Jersey 
rejecting this doctrine.? 


With the exception of Massachusetts 
in states which permit creditors to have 
recourse to the appointed property, the 
law is apparently unsettled as to the 
exact procedure to be followed in case the 
estate of the surviving spouse proves 
to be insolvent. While allowance of debts 
in the form of claims against the estate 
of the spouse would not necessarily be 
binding on the trustee, nevertheless such 
allowance should strongly indicate the 
validity of the debts. If, however, the 
trustee has any doubt as to his duty or 
any question as to the validity of a debt, 
it would be well for him to secure the 
instructions of the court. 

Thus the kind of power of appointment 
that should be included in the marital 
trust instrument should meet two speci- 
fications, namely, that it is not suscept- 
ible of unintentional exercise, and that 
since assets of the trust may be subject 
to claims of the surviving spouse’s cred- 
itors, the power should be exercisable 
only in such manner as to furnish the 
trustees with a maximum of information 
as to creditors’ claims. The only type of 
power which meets these specifications is 
one requiring exercise by a will contain- 
ing specific reference to the power of 
appointment. An example of such a power 
is as follows: 


“Upon the death of my wife the entire 
remaining principal of the marital trust 
shall be conveyed, transferred and as- 
signed either to the estate of my said 
wife or to or in favor of others free from 
all trusts hereby created in such manner 
and in such proportions as my said wife 
may appoint in and by her Last Will 
and Testament making specific reference 
to the power of appointment hereby con- 
ferred. I direct that no exercise of the 
power of appointment shall be effective 
unless specific reference to the power 


745 Illinois L.R. 57, Article by Daniel M. Sch- 


uyler, member of Committee. 
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shall be made in the Will of my said 
wife exercising the power.” 


RENUNCIATION OF WILLS 


Assuming a power of appointment 
trust, it is necessary to determine 
whether or not a renunciation by the 
surviving spouse extinguishes the power 
of appointment and effects an acceler- 
ation of distribution. While there are 
apparently few reported decisions on the 
subject, there are cases holding that the 
power of appointment is not extinguished 
and that no acceleration of distribution® 
is effected. In jurisdictions which follow 
these cases, the property of a power of 
appointment trust will be subject to Fed- 
eral estate taxes not only on the death 
of the testator establishing the trust but 
also upon the death of the surviving 
spouse. 

It is, therefore, advisable that the ad- 
ministration of the estate, in the light 
of renunciation, be covered by a specific 
provision, an example of which would be 
the following: 

“In the event that my wife, 4 
shall renounce the provisions of this Will, 
then my estate shall be administered and 
this Will shall be construed in the same 
manner as if my wife had predeccased 
me.” 

[Committee members: Rufus Bailey, 

Los Angeles; Hon. Edgar M. Bowker, 

Whitefield, N. H.; William S. Hamil- 


ton, Pawhaska, Okla.; Harvey B. Hob- 
son, Cleveland; Walter B. Humkey, 
Miami; Perris S. Jensen, Salt Lake 
City; William D. Knight, Rockford, 
Ill.; Rush H. Limbaugh, Cape Girard- 
eau, Mo.; Adrian O. McLellan, Fargo; 
Paul L. Martin, Sidney, Neb.; George 
E. Mathieu, Seattle; Daniel M. Schuy- 
ler, Chicago. 


[The following persons who are not 
members of the Committee have furn- 
ished material for this report: Byron 
E. Bronston, Clair W. Furlong, Austin 
Fleming, Leo V. Harnden, Don H. 
McLucas, William S. Turner, Grant 
F. Watson, all of Chicago; George F. 
Karch, Cleveland; Edward First, John 
J. Graeber, H. B. Gundersdorf, J. Hut- 
ton Hinch, Ernest R. Keiter, Vincent 
R. Smalley, all of New York; and 
Gilbert T. Stephenson, Wilmington, 
Del. ] 


SKane v. Schofield, 332 Ill. A. 505. 
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Thomas Jefferson’s Trust 


It is not infrequent for a man to 
have a well-meaning but impecunious 
son-in-law, but too few make such 
thoughtful provisions for their daughter 
and grandchildren as did Thomas Jeffer- 
son. The wording of this part of his 


will is descriptive and exemplary: 
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BOSTON 9, MASSACHUSETTS 


“Considering the insolvent state of the 
affairs of my friend and son-in-law, Thomas 
Mann Randolph, and that what will re- 
main of my property will be the only re- 
source against the want in which his 
family would otherwise be left, it must be 
his wish, as it is my duty, to guard that 
resource against all liability for his debts, 
engagements or purposes whatsoever, and 
to preclude the rights, powers, and author- 
ities over it, which might result to him by 
operation of law, and which might, inde- 
pendently of his will, bring it within the 
power of his creditors, | do hereby de- 
vise and bequeath all the residue of my 
property, real and personal . to my 
grandson ... to be held and administered 

. in trust, for the sole and separate use 
and behoof of my dear daughter, Martha 
Randolph, and her heirs; .. .” 


A A A 


Cardozo on Trusteeship 

”*Many forms of conduct permissible 
in a workaday world for those acting at 
arm’s length, are forbidden to those 
bound by fiduciary ties. A trustee is 
held to something stricter than the mor- 
als of the market place. Not honesty alone 
but the punctilio of an honor the most 
sensitive, is then the standard of be- 
havior. As to this there has developed a 
tradition that is unbending and inveter- 
ate .... Only thus has the level of con- 
duct for fiduciaries been kept at a level 
higher than that trodden by the crowd.” 
Justice Benjamin Cardozo. 
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Only STEEL can do so many jobs s 
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WHAT'S IN A NAME? ““The Iron Horse’”’ is mostly steel today, and so is the train 
it pulls—whether the locomotive is diesel-electric or steam, whether cars are 
de luxe stainless steel passenger carriers or lightweight freight cars of famous 
U-‘S’S Cor-Ten Steel. And incidentally, the 794,000 miles of rails that make 
up America’s enormous network of railroad trackage, are also made of steel. 


LATEST THING IN SCAFFOLDS is the use of jointed steel pipe to form the trestles on 
which temporary walkways are laid. You'll see scaffolding like this on hundreds 
of building repair and modernization jobs today . . . and in many cases, 
the pipe used to make the scaftolding will be U’S‘S National Steel Pipe. 


ig, 
4 


DOLLY GETS A BATH! Research in U.S. 
Steel laboratories improves everything, 
even such lowly articles as wash tubs, scrub 
pails and ash cans. A new galvanizing 
process developed by United States Steel 
has added extra life and wear to all prod- 
ucts made from U°’S’S Galvanized Steel. 


UNITED STATES STEEL CORPORATION of DELAWARE, 436 Seventh Ave., Pittsburgh 30, Pa. AMERICAN BRIDGE COMPANY « AMERICAN STEEL & WIRE COMPANY and CYCLONE FENCE 
NATIONAL TUBE COMPANY « OIL WELL SUPPLY COMPANY ¢ TENNESSEE COAL, IRON & RAILROAD COMPANY « UNION SUPPLY COMPANY © UNITED STATES STEEL EXPORT 
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FROM BOSSIE TO BABY’S BOTTLE in the city 
is a complicated journey for milk. But 
at every step of the way, equipment of 
U-S:’SStainless Steel (like the tank truck 
in the picture) helps to safeguard its 
purity. No other metal is cleaner, more 
resistant to corrosion, better-looking. 
These qualities make it ideal for use 
in hundreds of household articles, too. 
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SWING 20 TONS OVER A GORGE. This is the Mt. Morris Dam in process of 
construction on the Genesee River in New York. And that huge bucket, 
weighing more than 40,000 pounds when loaded with concrete, swings back 
and forth across the gorge on a strong cableway operated with U-S’S Tiger 
Brand Wire Rope. In supplying steel and cement for projects like this, United 
States Steel continues its number-one job of helping to build a better America. 


Listen to... The Theatre Guild on the Air, presented every Sunday evening by United States Steel, 


5 I a E L wy National Broadcasting Company, coast-to-coast network. Consult your newspaper for time and station. 


.. and this label is your guide to quality steel 


¢ 
4, 
i « 
£0 states ° 


UNITED STATES STEEL 
Helping Duala Better rtca 


DIVISION * CARNEGIE-ILLINOIS STEEL CORPORATION * COLUMBIA STEEL COMPANY « CONSOLIDATED WESTERN STEEL CORPORATION « GERRARD STEEL STRAPPING COMPANY 
COMPANY « UNITED STATES STEEL PRODUCTS COMPANY + UNITED STATES STEEL SUPPLY COMPANY « UNIVERSAL ATLAS CEMENT COMPANY « VIRGINIA BRIDGE COMPANY 
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STATE and FEDERAL TAXATION 


1. STATE LEGISLATION AFFECT- 
ING INHERITANCE, ESTATE AND 
GIFT TAXES 


been 
made 


The following summaries have 
compiled from a_ special report 
available to the Committee.! 


California. Ch. 5: Exempts from in- 
heritance tax property equal in amount 
to the clear market value of one-half of 
the decedent’s separate property, if 
transferred to the spouse of the deceased. 


Kentucky. S.B. 62: Exempts pension 
or annuity payments to the widow of an 
employee of a railroad or other carrier, 
under the Federal Railroad Retirement 
Act of 1935. 


New Hampshire. H.B. 1: Creates Inher- 
itance Tax Division of State Tax Com- 
mission, and transfers administration of 
inheritance and estate taxes to such di- 
vision from offices of assistant attorney 
general and state Treasurer. 


New York. Ch. 7: Extends time for 
tax-free release of powers of appoint- 


ment under New York estate tax law 
to May 1, 1951. 
Ch. 557: Provides that, as to real 


property, estate tax shall cease to be lien 
after expiration of 15 years from date 
of accrual, if such property is of an 
assessed valuation of $10,000 or less at 
the time of such expiration. 


Ch. 585: Provides marital deduction 
for New York estate tax purposes, pat- 
terned after Federal marital deduction. 
Also disallows deduction for previously 
taxed property as to property received 
from prior decedent, who died after 
October 1, 1950, and was at time of 
death decedent’s spouse, and as to prop- 
erty received by gift after April 2, 1948, 
from a donor, who was decedent’s spouse 
at time of gift. It also eliminates double 
deductions in case of portion of net estate 
or insurance passing to a _ surviving 
spouse. 


Ch. 683: Provides that transfers prior 
to Oct. 8, 1949 shall not be taxable by 
reason of reservation of remote possi- 
bility of reverter by law or express 
possibility valued at less than 5% of 
value of property. Transfers after Oct. 
7, 1949, are made taxable if beneficiaries 
must survive donor, regardless of 
whether or not donor has an interest in 
property at time of death. Also provides 
for tax free release prior to 1951 of re- 


iC. C. H. Inheritance, Estate and Gift Tax Ser- 
vice. 
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tained rights as to income under trans- 
fers prior to May 8, 1934. These changes 
accord with provisions in Federal 1949 
Technical Changes Act passed as result of 
Spiegel and Church cases. 

Also provides that release prior to 
1951 of powers under reciprocal trusts 
created before 1940 will not be taxable 
as transfer in contemplation of death. 

Ch. 822. Clarifies provisions of estate 
tax apportionment law as to manner of 
apportionment and treatment of direc- 
tions in connection therewith. 


Rhode Island. S.B. 241: Provides for 
the compromise settlement and arbitra- 
tion of domiciliary disputes. 

Virginia. Ch. 49: Exempts property of 
Virginia Association of Workers for the 
Blind, Inc., from inheritance taxes. 

Ch. 376: Adds stepchildren to Class 
A beneficiaries. 

Certain of the foregoing amendments 
merit further comment. 


Compromise and Arbitration of Double 
Domiciliary Disputes 


Nineteen states have statutory 
visions applicable in this area.- 
of these statutes merely provide (as in 
New York) for compromise of such dis- 
putes. Still others, as for example Massa- 
chusetts, New Hampshire and Rhode Is- 
land, provide for arbitration in case com- 
promise cannot be reached; and in these 
states similar statutory provisions re- 
quire the selection of an arbitrator by 
each of the states involved, these two 
arbitrators to select a third, and the 
decision of the majority to be controlling. 


pro- 
Some 


In still other states, (as for example 
Maryland) the Uniform Act of Inter- 
State Arbitration of Death Taxes and 
Uniform Act of Inter-State Compromise 
of Death Taxes have been enacted. In 
such states the statute requires that but 
one arbitrator shall be selected by agree- 
ment of both of the states. The difference 
in statutory provisions as regards the 
number of arbitrators results in a para- 
doxical situation; that is, those states, 
such as Massachusetts and New Hamp- 
shire, which require three arbitrators 
cannot do business with those states 
which require only one. Furthermore, it 
does not seem likely that states which 
have adopted the Uniform Arbitration 
Statute could easily agree in the selec- 
tion of an arbitrator if they had been 
unable to agree to a compromise. Hence, 





“C. C. H. Inheritance, Estate and Gift Tax Ser- 
vice, Vol. 4, page 81,032. 


it would seem that the statutory pro- 
visions of the Massachusetts and New 
Hampshire act are preferable to the pro- 
visions of the Uniform Arbitration Act. 


Meanwhile, as additional states adopt 
arbitration statutes, it would seem that 
they should provide for the selection of 
the arbitrator or arbitrators by alterna- 
tive methods which will be effective and 
will mesh with the statutes of all the 
states having arbitration legislation. 
That is, if New York, for instance, 
should adopt an arbitration statute, it 
must provide for a single arbitrator 
where the dispute is, for example, be- 
tween New York and Maryland and also 
for three arbitrators where the dispute 
between New York and 
chusetts and other like states. 


arises Massa- 

The first arbitration of a domiciliary 
dispute has recently been concluded be- 
tween Massachusetts and New Hamp- 
involved conflict- 
ing claims regarding the domicile of Isa- 


shire. This arbitration 


bel Anderson for death tax purposes and 
resulted in a controlling finding by two 
of the three arbitrators that the domicile 
was in Massachusetts.3 

Since the last report, additional states 
have enacted 
enforcement of 


reciprocal 
domiciliary inheritance 
taxes in non-resident estates. There are 


provisions for 


now 27 states having such provisions.* 


Marital Deduction under State Statutes 


New York and California have adopted 
marital deduction statutes. The sup- 
porters of the New York marital deduc- 
tion provision argued (as first pointed 
out in our committee report last year 
that the estate tax differential, as be- 
tween New York and certain other states, 
following the adoption of the Federal 
marital deduction statute, would provoke 
change of domicile from New York to 
other states by wealthy New York res- 
idents. The Federal marital deduction 
provision posed a dilemma to states such 
as New York: Either suffer a loss of 
revenue by an exodus of wealthy res- 
idents to more favorable states, or suffer 
the consequent loss of revenue by the 
adoption of a marital deduction statute. 
New York grasped the latter horn. 


Charitable Exemptions 


Our committee is gratified to note that 


°C. C. H. Inheritance, Estate and Gift Tax Re- 


porter State beginning 1950 par. 17, 
141 (pages 87,188 — 87,198). 
4C. C. H. Inheritance, Estate and Gift Tax 


Chart, Vol. 4 State page 81,031. 
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Wisconsin has enlarged the scope of the 
charitable exemptions under its gift tax 
law. It is with regret that we note that 
many states still retain statutory pro- 
visions which operate to the detriment of 
gifts to charity. 


II. APPORTIONMENT OF FEDERAL 
AND STATE ESTATE TAXES 


In view of the excellent material now 
in print on the general subject of ap- 
portionment® no full discussion will be 
attempted here. It is the purpose of this 
portion of the report to comment on re- 
cent important developments. As many 
of the decisions in the last year are cum- 
ulative declaration on points which pre- 
ceding reports have covered quite fully, 
this comment does not exhaust the recent 
material on the subject. 


Constitutionality 


No significant change occurred in the 
conclusions stated in last year’s report 
as to the constitutionality of apportion- 
ment statutes. Developments requiring 
comment, however, have occurred involv- 
ing the challenge on _ constitutional 
grounds of the retroactive application of 
such statutes. 


5Apportionment of Estate Taxes, Daniel J. 
Reidy, 86 TrusTS AND ESTATES 623 (October 
1949); Proceedings of Section of American Bar As- 
sociation on Real Property, Probate and Trust 
Law, (Sept. 1949) p. 23 et seq; Apportionment of 
Estate Taxes, Fleming, 43 JU. L. Rev. 153 (1948). 
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The Supreme Court of Errors of Con- 
necticut in Parlato v. McCarthy® held 
that the Connecticut statute enacted July 
18, 1945, and by its terms applicable to 
decedent’s dying on and after July 18, 
1944 could not be applied to the estate 
of a decedent dying January 31, 1945. 
To do so would violate vested rights of 
the distributees under the will contrary 
to the provisions of the Fourteenth 
Amendment of the Constitution of the 
United States. This decision reversed the 
holding of the lower court cited in our 
1949 report. 

The United States District Court in 
Horwitt v. Horwitt,? however, which in- 
volved a proceeding to apportion taxes in 
a Connecticut estate, the case being in 
that court because of diversity of citi- 
zenship of the parties, refused to follow 
the Parlato case. A motion to dismiss the 
proceeding based upon the proposition 
that the state court decision above re- 
ferred to established the unconstitution- 
ality of the retroactive application of 
the law as to all Connecticut decedents 
was therefore denied. 


Subsequent to the Horwitt case, how- 
ever, the Delaware Orphans Court held§ 


6136 Conn. 126. 

7U.S.D.C., Dist. of Conn., Civ. Action No. 2826, 
(March 9, 1950), CCH Inh. Est. & Gift Tax Rep., 
par. 17,178. 

SEquitable Trust Co. (Est. of Richards) v. Rich- 
ards, and Equitable Trust Co. (Est. of Beacom) v. 
Noble, (May 5, 1950), CCH Inh. Est. & Gift Tax 
Rep., par. 17,185. 
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that the Delaware statute, which applied 
only with respect to taxes paid after the 
enactment of the law, might not consti- 
tutionally be applied in the estate of a 
decedent dying prior to enactment even 
though the tax to be apportioned had 
been paid thereafter. The court referred 
to the cases? which had held that no ob- 
jectionable retroactivity was involved in 
the apportionment of taxes paid after the 
passage of the act but was not persuaded 
that apportionment did not in fact im- 
properly disturb rights previously vested. 
The court relied upon the Parlato case. 


Since the number of states providing 
for apportionment by law are few in 
number!® and in the normal course 
should increase, and since more than one- 
half of the present true apportionment 
statutes have been adopted during or 
after 1942 we have not reached a final 
answer on the issue by any means.!1 


(Please turn to page 682) — 


®Merchants National Bank v. Merchants National 
Bank, 318 Mass. 563; In re Jeffreys Estate, 33 Pa. 
15. 


10At the time of the preparation of the last re- 
port, there were thirteen true apportionment stat- 
utes in force. Since that time the State of New 
Jersey, the legislature of which passed such a stat- 
ute in 1948 only to have it vetoed, has enacted an 
apportionment statute effective Jan. 1, 1951, with- 
out the provision that life insurance companies 
shall not be deemed transferees or persons in pos- 
session. 

“Even in New York, and notwithstanding Mat- 
ter of Del Drago, 287 N. Y. 61, 38 N. E. (2d) 131 
rev'd. sub nom, Riggs v. Del Drago, 317 U. S. 95 
(1942), the Surrogate said in Matter of National 
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Indices are based on fund operations during the period covered and are not necessar- 
ily a representation of future results. They should be considered in the light of the 
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Reference should be made to the introduc- Under | 1 : 3 4 5 6 7 8 
tory article in July 1949 issue, outlining pur- Present | 12/31/35 to ____12/30/39-—_| — to 9/30/4 
poses of publication and considerations in Nast Peyat! 
selecting stock and cost-of-living averages, Mgmt. Principal Inc. Principal 
periods and in interpretation of data. Since Principal High Low Prin. % Low High Prin. 
BALANCED FUNDS 
American Business Shares 1939 — — 100.0 — 65.9 170.1 130.0 
Axe-Houghton Fund _.. caisiedchidiabacna 1938 -- — — 100.0 — 71.4 189.3 143.1 
Axe-Houghton “B” =e Np ewes 1938 — des _— 100.0 aes 83.1 218.7 170.3 
Boston Fund sesiepnhancceniigiighesee 1932 103.1 171.9 72.6 100.0 3.46 60.2 164.8 128.6 
Commonwealth Investment ___. - 1932 106.3 168.4 64.4 100.0 3.05 73.5 199.2 165.4 
Eaton & Howard Balanced 1932 114.5 134.7 80.0 100.0 4.27 73.6 153.6 131.0 
Fully Administered Fund (Group Securities) 1938 es as me 100.0 sci 69.4 156.6 128.4 
General Investors Trust —..____. sini 1932 110.0 152.7 71.4 100.0 4.20 65.2 134.7 111.3 
Investors Mutual __. — ; 1940 — — — — — 73.5 151.7 125.9 
Johnston Mutual Fund ‘ 1947 on < al = in ibe ai 138.7 
Nation-wide Securities** , 1932 102.6 174.6 70.3 100.0 2.32 59.6 133.2 115.1 
Nesbett Fund ; ; ais 1947 — — — — — — a 129.9 
George Putnam Fund 1938 _- — — 100.0 2.76 69.2 130.6 111.1 
Mutual Fund of Boston**** _ =a 1944 — om —_ Be wes — 155.0 125.7 
Scudder Stevens & Clark _. 1928 97.4 119.2 75.7 100.0 2 80.9 147.7 124.3 
Wellington Fund _ : 1928 105.2 1438.4 69.5 100.0 2.41 75.0 154.1 130.2 
Whitehall Fund 1947 -- — — — — — — 140.0 
Wisconsin Investment*** —_ 1939* ~- — — 100.0 — 65.1 219.4 176.9 
AVERAGE: BALANCED FUNDS — 105.6 152.1 72.0 — 3.22 70.8 161.0 132.3 f 
A 
STOCK FUNDS 
Affiliated Fund*** 1939 a — — 100.0 — 50.2 224.9 151.7 23 
Broad Street Investing Corp. eleven, 1932 109.9 156.6 76.6 100.0 3.60 60.1 193.8 140.3 1150 
Ee 1932 109.8 168.8 69.6 100.0 1.77 61.0 171.2 127.7 }81 
Delaware Fund : 1937 — — — 100.0 — 76.1 172.8 138.9  }}.28 
Diversified Investment Fund (N.Y. Stocks) *** 1944 ‘ani — — on _— as 150.8 112.7 05 
Dividend Shares __. : 1932 109.0 163.2 70.7 100.0 1.88 62.1 151.6 122.6  }}80 
Eaton & Howard Stock _ aes 1931 107.1 147.0 74.4 100.0 3.86 62.7 154.8 133.9 35 
Fidelity Fund __ 1943 — — — — — — 77.5 145.7  |p85 
First Mutual Trust Fund ‘ eaiaialea 1937 — — — 100.0 3.15 59.2 127.2 88.8 42 
Fundamental Investors ‘ 1932 105.2 146.0 67.4 100.0 2.98 64.8 206.5 165.7 &3 
Incorporated Investors - 1925 103.6 165.2 80.2 100.0 2.58 63.9 219.8 156.6 M77 
Institutional Shares (Stock & Bond Group) 1944 — — — — — — 174.4 129.7 81 
Investment Co. of America ; 1939* — — — 100.0 — 69.0 192.2 151.4 14 
Investors Management Fund 1931 107.7 161.3 66.8 100.0 4.27 67.7 179.1 148.8 13 
Knickerbocker Fund , : 1938 — — — 100.0 _- 59.8 126.2 96.5 85 
Loomis-Sayles Mutual Fund pcecie wien 1929 72.4 131.7 87.7 100.0 2.54 74.2 188.6 150.7 09 
Loomis-Sayles Second Fund . ibis 1934 88.3 131.2 92.7 100.0 2.74 71.8 184.5 146.3 36 | 
Massachusetts Investors Trust —. ; 1924 110.7 147.5 72.8 100.0 3.88 59.7 151.1 116.1 82 
Massachusetts Investors 2nd Fund 1934 114.2 157.0 70.3 100.0 3.31 57.4 171.8 124.8 83 | 
Mutual Investment Fund _. es 1926 129.7 173.4 75.5 100.0 4.31 56.1 163.5 121.0 58 | 
National Investors _ 1937* — — 65.9 100.0 3.10 60.7 220.8 148.9 90 | 
National Securities — Income*** - eon 1940 — — — — — 66.0 185.1 93.6 136 | 
New England Fund 1931 117.4 159.1 70.8 100.0 2.85 61.4 134.4 114.7 £80 
Selected American Shares __. 1933 123.8 178.1 80.4 100.0 3.30 60.9 172.2 128.6 447 | 
Sovereign Investors . 1936 ~ 166.6 68.6 100.0 1.78 62.5 123.4 101.0 402 | 
State Street Investment Corp. 1924 | 92.8 155.2 74.0 100.0 3.75 60.7 178.8 151.0 210 
Wall Street Investing Corp. - e 1946 a — — — — — 141.9 026 
AVERAGE: STOCK FUNDS _.._. cates — 106.8 156.7 7h.h 100.0 3.09 63.4 171.0 133.0 4.08 
90 STOCK INDEX (Standard & Poor’s) —.... — 106.7 148.3 67.5 99.2 — 59.3 154.1 
CONSUMERS PRICE INDEX (B.L.S.) —_ — — — — 99.6 — 99.6 174.5 











CALCULATION OF INDEX NUMBERS AND INCOME PERCENTAGES FOR MUTUAL FUNDS 
PRINCIPAL INDEX NUMBER indicates the change between the offering price on Dec. 30, 1939 and subsequent bid price plus all , 
distributions from capital gains and other capital sources. ' 
COL. 1, 2 and 3 represent the figure obtained by dividing the offering prices at the stated dates less capital distributions through | 
1939 by the 1939 base offering price. 

COL. 4, offering price on Dec. 30, 1939, is base index number of 100 for all companies. 

COL. 6, 7, 8, 10, 12, 14, 15, and 16 are arrived at in the following manner: To the bid prices at the respective dates indicated are added 
all capital distributions to such date and the resultant sum is divided by the 1939 base offering price. 

COL. 19 represents the current month-end bid (col. 16 less all capital distributions) divided by the 1939 base offering price. 
INCOME PERCENTAGE includes only those dividends paid by the companies out of income earned from dividends and interest 
on their portfolio securities (excluding all capital distributions). 

COL. 5, 9, 11, 13 and 17 represent a figure obtained by dividing such dividends accruing over the annual period ending with the stated 
dates by the average of the twelve month-end offering prices ending on the corresponding dates. 

COL. 20 is a five year average figure which includes the percentage returns in columns 9, 11 and 17 as well as those for the two 
preceding annual periods. 
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No responsibility is assumed, in so far as compliance with the Statement of Policy 
is concerned, for the employment in whole or in part of this index by issuers, 















































xX of MUTUAL FUNDS underwriters or dealers. 

10 ys | a 13 14 15 16 17 18 19 20 

9/30/49 8/31/50 Last 24 mos. 9/29/50 Last 12 mo. Div. % 9/29/50 5-Yr. Avg. 

Inc. Inc. Principal Invest. Cap. Prin. Less Cum. Investment 

Prin % | Prin. % Low High Principal Inc. Distr. | Cap. Distr. (Bid) Income % 
130.0 4.29 138.0 4.51 120.7 $141.3 141.0 4.47 — 112.6 3.72 
136.7 5.47 170.3 4.21 122:6 177.5 177.5 4.11 te 153.5 3.98 
165.2 4.01 186.8 3.89 152.0 $193.3 193.3 3.83 2.45 156.6 3.26 
136.0 4.59 144.3 3.79 123.5 152.5 148.5 3.76 1.25 127.9 3.70 
165.3 4.36 180.6 3.95 151.7 $186.0 +186.0 3.91 80 7161.2 3.18 
40.8 3.88 153.1 4.12 128.0 158.2 4157.5 4.25 — 7149.2 3.56 
122.2 4.79 132.2 3.86 114.4 $135.3 134.4 3.82 ol 113.3 3.37 
104.1 5.57 115.4 5.17 94.4 $118.8 4117.7 5.10 1.09 7101.5 4.98 
128.9 4.69 139.5 4.28 [tia 143.8 7142.3 4.09 .92 7119.8 3.87 
37.6 4.48 147.9 4.74 27.8 %155.2 +154.6 4.69 .23 7153.1 — 
116.9 4.63 125.3 4.43 108.6 $127.0 +126.3 4.40 .20 7105.9 3.91 
124.2 4.19 133.6 4.46 114.0 $140.3 140.3 4.41 — 138.9 — 
113.3 4.09 125.8 3.99 104.6 $129.7 4128.6 3.98 -70 +1127 3.55 
131.2 3.70 139.0 3.89 122.4 143.6 7142.0 4.19 — 4137.0 3.46 
126.5 4.04 137.5 3.79 117.0 $140.2 4140.2 3.75 .82 $127.5 3.50 
136.1 4.13 144.8 3.97 128.5 148.1 7146.9 3.94 143 7118.7 3.32 
144.6 4.42 160.3 4.11 134.5 167.5 ¥163.4 4.18 Pg 7161.1 — 
184.1 3.12 190.2 4.17 eva. {1971 197.1 4.14 1.63 148.4 2.44 
;. 132.9 4.43 145.6 4.19 122.7 150.5 149.4 4.17 87 128.4 3.67 

A 

152.7 6.53 | 168.8 5.95 138.2 $174.7 7173.4 5.23 5.45 Till 4.58 
| 141.2 5.22 159.7 5.09 128.2 167.4 4164.8 5.12 — 7140.6 4.42 
| 130.2 4.78 153.4 4.42 1125 1159.6 158.9 4.34 32 138.6 3.63 
137.3 2.99 | 149.0 3.84 127.5 152.4 7152.4 3.96 2.93 * 85.3 2.99 
109.2 6.05 124.6 5.47 99.4 $130.3 129.5 5.39 — 123.1 5.57 
126.1 4.93 139.0 4.32 112.1 $144.9 144.2 | 4.27 .96 123.5 3.77 
149.2 3.73 | 166.7 4.17 130.7 4173.4 +1738:2 4.37 2.51 7154.4 3.33 
148.9 5.84 | 173.5 4.94 128.8 $180.8 7180.4 | 4.85 50 4161.7 4.34 
83.9 5.14 90.4 4.12 79.1 93.4 + 92.0 | 4.07 — + 70.8 3.61 
165.0 4.93 | 190.9 4.19 45.8 198.0 +197.3 | 4.18 54 +172.6 3.382 
150.6 6.33 | 182.1 5.26 92.9 +190.4 +187.7 | §.14 — 7154.1 4.54 
122.0 5.59 | 140.0 4.52 109.0 $147.2 146.9 4.45 §2.71 121.2 3.72 
148.8 4.46 | 160.7 3.81 136.9 $166.0 +166.0 3.89 3.35 +123.5 3.67 
148.2 5.30 | 170.1 4.77 32.3 178.4 ¥175.8 4.83 1.40 7147.0 3.63 
91.0 5.99 | 103.9 3.46 83.0 $108.2 108.2 3.40 3.22 74.7 3.71 
158.8 3.05 | 167.3 2.54 143.3 72.5 170.0 | 2.53 3.82 121.3 2.88 
156.0 3.3 165.2 2.89 140.4 ivi 168.5 2.88 4.83 138.0 3.09 
118.8 5.36 | 137.9 4.94 105.0 145.4 4143.1 5.18 — 7137.8 4.61 
128.7 4.36 | 149.0 3.91 113.0 155.8 155.1 3.84 — 131.6 3.59 
124.7 3.54 135.8 3.53 112.5 141.0 139.5 3.49 2.01 131.1 3.14 
155.8 5.47 178.9 4.05 7.5 189.8 ¥185.2 4.18 1.23 7158.7 3.74 
86.1 6.53 96.9 5.94 78.9 $100.3 99.5 5.87 -— 89.0 5.95 
115.7 4.02 133.1 4.24 104.2 na 137.6 4.17 52 125.6 3.66 
| 124.8 5.13 142.4 4.92 113.8 $148.2 4147.7 4.92 — 7124.5 3.94 
96.4 5.24 110.8 4.29 89.0 $114.4 4113.3 4.73 1.20 + 89.5 3.56 
160.9 3.77 187.1 3.35 47.3 $194.5 7194.5 3.39 4.64 7149.0 3.13 
147.5 3.59 171.5 3.80 192.1 4177.5 +176.4 3.92 - 7176.4 — 
| 134.6 4.67 152.4 4.14 120.7 159.6 157.4 4.17 2.14 129.4 3.65 
3.0 g— | 123.7 = 146.3 — 107.6 $154.4 154.4 — — —— — 
4.5 _- 169.6 173.0 a 166.5 174.5 — —- —- —- —- 
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CAPITAL GAIN DISTRIBUTION column (18) 
sources, for the current annual period. 

COMPANIES ORGANIZED AFTER 1939 are given an initial index number on the date they commence business equal to the aver- 
age of all those stock or balanced funds in existence at the time. 








***Not included in balanced or stock average: 


represents the percentage of distribution, if any, from capital gains or any other 


e Principal index begins after 1939 base date. 

+ Ex-dividend current month. 

Two-year high current month. 

na Not available. 

$ In part from surplus. 

* Date commenced operation as Mutual Company. 
** Became Balanced Fund in 1945. 


Wisconsin Investment Co. balanced fund for too short a period. 
Affiliated Fund is leverage company, but bank loans retired last quarter. 
Diversified Investment & National Income are partially invested. in 
high income bonds and preferred stocks. 
Column 19 for funds organized since 1946. 

Source: Direct from Companies. ****Name changed from Russell Berg Fund. 
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As previously noted, New York, the 
original apportionment state, made some 
recent changes in its statute designed pri- 
marily to clarify provisions thereof. 


Jurisdiction 


In Isaacson v. Boston Safe Deposit and 
Trust Co.,12 the decedent while a resident 
of Massachusetts created a living trust. 
Thereafter he moved to Maine where he 
died in 1944. The Massachusetts statute 
by its terms did not apply to the estate 
of a non-resident. The parties stipulated 
the Massachusetts statute was not ap- 
plicable. Maine adopted an apportion- 
ment statute in 1945. The act was re- 
pealed in 1947, saving, however, existing 
rights and remedies. It was contended 
the Maine Law provided for apportion- 
ment of the tax respecting the trust 
property. The unconstitutionality of the 
retroactive application of the Maine 
statute was raised but not decided. The 








City Bank of New York (Est. of Gato, Jr.) 
N.Y.L.J., (Oct. 26, 1949) p. 997, CCH Inh. Est. & 
Gift Tax Rep., par. 16,476, that Coolidge v. Long, 
282 U. S. 582, forbids the application of the Flor- 
ida apportionment statute to the estate of a dece- 
dent dying prior to its enactment. The decision in 
the Gato case has since been modified on appeal. 
The Appellate Court held that Section 4 of the 
Florida apportionment statute was valid and the 
Trustee was instructed to pay his estate tax in ac- 
cordance with the Florida laws. (97 N.Y.S. (2d) 
171) Affirmed without opinion by the Court of Ap- 
peals on July 10, 1950. : 


123S5upreme Judcial Court of Massachusetts, 1950, 
A.S. 327, (March 8, 1950), CCH Inh. Est. & Gift 
Tax Rep., par. 17,133. 
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court held that the trust was entirely 
controlled by Massachusetts law and that 
the decedent’s interest in it ceased at his 
death. In denying apportionment, the 
court stated that to give the laws of 
Maine such extra-territorial effect was 
contrary to first principles in the field 
of conflict of laws. The court referred 
to cases in New York reaching a con- 
trary result but failed to find them per- 
suasive. 


Should the instant decision receive gen- 
eral acceptance, the matter of apportion- 
ment in such cases must be solved either 
by federal action, which many would op- 
pose, or by state cooperation through 
reciprocal arbitration and_ collection 
statutes. While the last suggestion may 
be favored by many in principle, it is 
subject to the obvious difficulties inherent 
in all efforts to obtain uniform state 
legislation. No one can deny, however, 
the underlying equity in the apportion- 
ment principle. Little justification, there- 
fore, exists for distorting the imposition 
of the tax burden solely because of acci- 
dents of situs. 


Apportionment in Operation 


Since the statutes providing for appor- 
tionment apply only when the decedent 
has not specifically precluded their oper- 
ation, the guides for proper draftsman- 
ship of such provisions outlined in the 
preceding report still merit most careful 
consideration. The rulings in each juris- 
diction!? obviously will be important to 
each draftsman. 


In Pennsylvania the court refused to 
apportion the federal tax until it had been 
finally fixed.1!4 


18[t is interesting to note that New Jersey, prior 
to its apportionment statute, according to First 
National Bank v. Arlitz, CCH Inh. Est. & Gift Tax 
Rep., par. 17,136, allows no apportionment of the 
estate tax if the decedent provides no direction 
whatever concerning taxes; but finds an implied 
direction for apportionment as to property out- 
side the probate estate if the will specifically di- 
rects the payment of taxes on the interests passing 
under it. Minnesota has refused to provide for ap- 
portionment by judicial decision. Gelin v. Gelin, 
Dec. 16, 1949, CCH Inh. Est. & Gift Tax Rep., par. 
16,512. 

“Estate of Gillespie (1949) 97 Pittsburgh L. J. 
445, CCH Inh. Est. & Gift Tax Rep., par. 16,511. 


Apportionment necessarily involves 
computations which are as complex as 
life itself. An excellent discussion of 
some of the theoretical and mathematical 
problems involved has been prepared by 
Gabriel Pap!® to which the bewildered 
but undaunted probate practitioner may 
refer with considerable benefit. 


The solution of apportionment problems 
normally involves an allocation of general 
credits, deductions and exemptions and 
likewise should equitably make proper 
allowance for special exemptions or de- 
ductions such as the charitable and mar- 
ital deductions. To do otherwise would 
indirectly subject these favored distribu- 
tees to a tax with respect to their inter- 
ests when no tax was in fact levied there- 
on by the taxing authority. Additional 
decisions, following those referred to in 
last year’s report, likewise hold that 
these tax free interests are not to be 
indirectly taxed under the apportion- 
ment statutes.!6 

Much needs to be done in states not 
yet providing for apportionment. On the 
other hand, uniformity throughout the 
country, while desirable, should not fore- 
close departures particularly applicable 
to specific states nor hinder improvements 
found in practice to be needed in the 
existing statutes. 


Ill. LEGISLATIVE CHANGES SUG- 
GESTED BY SECTION ON TAXATION 


We have continued close cooperation 
with the Section on Taxation. The major 
work of that Section for the past several 
years has been incorporated in the Amer- 
ican Bar Association’s Tax Revision Bill, 
H.R. 7825. 


IV. MARITAL DEDUCTION 


In a letter to committee member R. O. 
Schwartz, dated March 16, 1950, E. I. 
McLarney, Deputy Commissioner, made 
answer to the question concerning the 
application of the estate and gift tax 


'5Estate Tax Apportionment, 89 TRUSTS AND Es- 
TATES 232 (Apr. 1950). 

16].e. Estate of M. C. Morris, Orphan’s Court, 
Philadelphia County No. 40 (1949) Feb. 14, 1950, 
CCH Inh. Est. & Gift Tax Rep., par. 17,125. 
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marital deduction and gift splitting pro- 
visions of Section 812(e), 1004(a) (3) 
and 1000(f) of the Internal Revenue 
Code in cases where the spouse of a 
decedent or donor has been adjudicated 
incompetent and a guardian of her per- 
son and estate appointed. Advice was re- 
quested as to: 

(1) Whether property passing from a 
decedent to the guardian for the sole 
use and benefit of his incompetent 
spouse during her lifetime with any 
amount remaining to her estate at 
death would qualify for the estate 
tax marital deduction. 

Whether outright gifts to the guar- 


bo 


dian for the sole use and benefit of 
such spouse will qualify for the gift 
tax marital deduction. 

Whether in the case of gifts to third 
parties, the guardian of the donor’s 


incompetent spouse may consent to 
have such gifts treated as having 
been made one-half by each spouse. 
The answer to the advice requested 
was made as follows: 
“Under the provisions of Section 812 
(e) (1) (A) of the Code and 
81.47a(b) of Estate Tax 


105, as amended, property bequeathed o1 


Section 
Regulations 
devised by a decedent for the sole us: 
and benefit of his surviving spouse for 
life, with remainder to the estate of su 

will qualify for the marital de 


spouse, 


duction since no interest in the propert 


a 


Oo bequeathed or devised passes to an} 
person other than the surviving spous: 
Accordingly, it is the opinion of this 
office that property thus bequeathed o1 
devised to the guardian of a surviving 
spouse who has been legally adjudicated 
incompetent would, for the purpose of the 
estate tax marital deduction, be consider- 
ed as having passed from the decedent 
to such spouse. Similarly, outright gifts 
to the legal guardian of a donor’s in- 
competent spouse would qualify for the 
gift tax marital deduction under the pro- 
visions of Section 1004(a) (3) (A) of the 
Code and Section 86.’6a of Gift Tax 
Regulations 108, as amended. As to the 
consent required by Section 1000(f) (1) 
(B) of the Code in the case of gifts made 
by a husband or wife to third parties, 


| 


Ty —- 


your attention is invited to the provisions 
of Section 86.3a(b) of Regulations 108 
to the effect that the executor or admin- 
istrator of a deceased spouse or the 
guardian or committee of a legally in- 
competent spouse, as the case may be, 
may signify such consent.” 


Interests that Qualify 


Perhaps the most troublesome interest 
to qualify for the marital deduction is 
the testamentary trust with the power 
of appointment in the surviving spouse. 
It has been found practicable by most 
draftsmen to include in the testamentary 
trust the exact language of the regula- 
tions modified only to the extent of mak- 
ing that language specifically apply to 
the trust itself. It is interesting to note 
that the usual power of accumulation of 
income, if granted to the trustee, may 
disqualify the trust from the marital de- 
duction. It 


power of accumulation given to the trus- 


is assumed, however, that the 


tee at the direction of the surviving 
spouse would in all probability not dis- 
qualify the trust. It also appears that if 
the pewer is exercisable only at death, 
the trust would not be disqualified merely 
because the surviving spouse also has the 
power to invade only part of the corpus 


during her lifetime. 


Common Disaster 


Vhere the marital deduction is ex- 
tremely important to the estate by reason 
of the fact that forced liquidation may 
otherwise be required, every precaution 
should be taken to assure it. In this in- 
stance, it is wise to reverse the usual 
common disaster clause by creating a 
presumption in favor of the survival of 
the spouse. 


If the will contains no provision con- 
cerning the devolution of the property in 
the event of a common disaster, then the 
result must depend either upon the com- 
mon law proof of survival or State 
statutes. The bulk of the statutes dealing 
with the subject follow the Uniform Sim- 
ultaneous Death Act which provides that 
the property (including insurance) of 
each person shall be disposed of as if 
he had survived. It is apparent that the 
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Commissioner will accept the presump- 
tion created in the will or the insurance 
policies of the decedent.!7 


Because of the above, it may be neces- 
sary to include two common disaster pro- 
visions, one for the marital deduction 
property, which creates a presumption 
in favor of the survival of the spouse 
who is the recipient of such property; 
the other creating a presumption in favor 
of the survival of the decedent in the 
event of a common disaster involving 
said decedent and other beneficiaries of 
the will. 


Disclaimers 


The disclaimer provisions of Section 
812(e) (4) (A)(B) will in all likelihood 
receive a great deal more attention in 
the future by reason of the fact that 
it lends a degree of flexibility to the use 
of the marital deduction.!8 For example, 
by the inclusion of a power in the insur- 
ance policies in the primary beneficiary 
to disclaim the proceeds if desired, the 
spouse would be given the opportunity 
to avoid the inclusion in her estate of 
the subject proceeds. There will be in- 

1781.47(a) of Regulations so provides. See “In- 
surance Policies and the Common Disaster Clause,” 


by R. O. Schwartz; Oct. 1949 TrusSTS AND ESTATES 


‘ 
604. 


iSAn interesting discussion on some phases of 
marital deduction coupled with disclaimers will be 
found in New York University’s 8th Institute on 
Federal Taxation, 306, 322, 344. 
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stances when this will be a very practical 
solution to a problem that otherwise 
might present serious difficulties from 
the tax viewpoint, especially where just 
prior to death of the spouse the other 
spouse had received a large inheritance 
or other windfall. If such power is in- 
cluded, however, the problem is immedi- 
ately presented as to its effects on the 
securing of the marital deduction in the 
first instance. This situation will need 
some exploring. 


It has been pointed out that if the 
wife does disclaim, it is unlikely that 
such disclaimer will be regarded as a 
gift for the reason that the spouse would 
never have possessed title to the prop- 
erty.!9 It is undoubtedly true that the 
use of the disclaimer will have no effect 
in such instances where the formula 
method is used in determining the amount 
of the marital deduction property. 


V. RECENT FEDERAL TAX 
DEVELOPMENTS~-° 


Revenue Act of 1950* 


Section 115 (2) Relief for Estates. A 
greatly dreaded section of the Internal 
Revenue Code, 115 (g), provides that an 
amount distributed in cancellation or 
redemption of stock shall be treated as 
the distribution of a taxable dividend if 
the cancellation or redemption is at such 
time and in such manner as to make the 
distribution essentially equivalent to the 
distribution of a taxable dividend. The 
threat of the application of this section 
has caused the forced sale of many fam- 
ily enterprises. Where an estate consists 
chiefly of stock in a closed corporation the 
estate tax cannot be met out of the re- 
maining assets of the estate. The market 
for stock in a family corporation is 
normally very limited and the problem 
of raising funds to pay death taxes be- 
comes very acute. If a part only of the 
stock is repurchased by the corporation, 
Section 115 (g) may apply. Only if all 
the stock held by the estate is redeemed 
do the Regulations grant immunity. This, 
in effect, forces the family to withdraw 
from the business, a result regarded as 
undesirable in that it promotes a greater 
concentration of industry through the 
absorption of family businesses by larger 
competitors. 


Under the new law, Section 115 (g) 
is made expressly inapplicable to amounts 
distributed in redemption of stock held 
by an estate, to the extent that the dis- 
tribution does not exceed the estate, in- 


Raymond W. Hilgedag—The Marital Deduction 
in the use of new options allowed by insurance 
companies—N. Y. U. 8th Annual Institute on Fed- 
eral Taxation 345. 





20The Technical Changes Act of 1949 is discussed 
in an accompanying paper by Martin M. Lore, a 
member of this committee. 


*The Committee’s original report has been re- 
vised to reflect the law as finally enacted.—Ed. 
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heritance, legacy and succession taxes 
and interest imposed by reason of the de- 
cedent’s death, provided the stock consti- 
tutes more than 50% of the value of the 
net estate. 


Charitable Trusts and Foundations. 
The new law makes drastic changes in 
the treatment of charitable trusts and 
family foundations. Certain organizations 
exempt from income tax under various 
sections of the Code are made subject to 
tax on their income from operation of a 
business unrelated to the purpose for 
which the organization received its ex- 
emption. Lease-back arrangements also 
are dealt a serious blow. 

Trusts engaging in certain “prohibited 
transactions,” a new term in the tax law, 
may lose the right to unlimited contribu- 
tions under Section 162(a). Specified or- 
ganizations must now file information 
returns. 


Estate Tax Deduction for Support of 
Dependents. Under previous law an estate 
was entitled to a deduction for amounts 
reasonably required and actually ex- 
pended for the support of the decedent’s 
dependents while the estate was being 
settled. The deduction was limited to such 
expenses as are allowed against the 
estate by state law. Some states author- 
ize more liberal allowances than others 
and hence there has been some discrimin- 
ation in this respect and abuses in some 
cases have apparently been responsible 
for the elimination of the deduction in all 
cases. The calculation of the marital de- 
duction will be affected. Previously, 
amounts expended in accordance with 
state law for support of the surviving 
spouse of the decedent were by reason of 
their deductibility under Section 812 (b), 
not allowable as a marital deduction but 
now they will be. 


Transfers in Contemplation of Death. 
The Revenue Act of 1950 also includes 
a revision of the contemplation of death 
provisions of the estate tax law. It is 
designed primarily to relieve taxpayers 
of the present burden of defending trans- 
fers made many years before death. In 
the first place, all transfers made more 
than three years prior to death are con- 
clusively deemed not to have been made 
in contemplation of death. Secondly, a 
three-year rebuttable presumption is sub- 
stituted for the present two-year period. 


Recent Decisions 


Retained Power Over Income. In 
Yawkey, 12 T.C. 157, taxpayer created a 
trust eight years prior to his death in 
which he named his granddaughter life 
beneficiary. Under the terms of the in- 
denture the trustees had the discretion, 
while the granddaughter was under 25, 
whether to add income to trust principal 
or pay it to her as earned. Any accum- 
ulations not paid to her were to be paid 
to other beneficiaries. Upon the death of 


the grantor the Commissioner: included 
the trust principal of approximately 
$500,000 in his estate because he had 
named himself as co-trustee and he died 
before his granddaughter reached 25. 


The Tax Court said that he had the 
power at his death, through the discretion 
to accumulate, to say whether the grand- 
daughter or the other beneficiaries would 
get the trust income, and that was 
enough to bring the property under Sec- 
tion 811 (c). It is significant that the 
reserved power which sustained the tax 
gave the grantor no real benefit, since 
the other trustees could have exercised 
the power or prevented its exercise re- 
gardless of his desires. 


Previously Taxed Property. In Schroe- 
der, 13 T.C. No. 36, a widow received a 
promissory note from her husband’s es- 
tate. As she received payments on the 
note she deposited them in her bank ac- 
count. She also made other deposits and 
withdrawals. She died within five years 
of her husband and, at the time of her 
death, her bank balance was clearly in 
excess of the payments made on the note. 
Her executor took a deduction for the 
amounts paid on the note as property 
previously taxed in the prior estate. 

The Commissioner contended that the 
deposits of payments on the note could 
not be identified because of comingling 
with other deposits. He, therefore, pre- 
sumed that withdrawals were first made 


against the deposits of the note pay- 
ments. Since the withdrawals exceeded 


the amounts paid on the note, he took 
the position that none of the cash left 
in the bank account was previously taxed 
in the husband’s estate and, hence, no 
deduction was allowable. The Tax Court 
said that while the total withdrawals did 
exceed the deposits of the note payments 
and were offset by deposits of funds 
other than payments on the note, the 
credit balance in the account was never 
at any time less than the amounts paid 
on the note. It, therefore, held that the 
property previously taxed in the hus- 
band’s estate was still and undi- 
minished in the bank and al- 
lowed the deduction in full. 


Under the Revenue Act of 1948 the 
previously taxed property section does 


intact 
account 


not apply to bequests from one spouse 
to another where the first decedent died 
after December 31, 1947. 

[Committee members: Charles T. 
Akre, Washington; James B. Boyle, 
Pasadena; Marvin K. Collie, Houston; 
Raymond E. Cookston, Cleveland; 
Herbert R. Elsas, Atlanta; Paul E. 
Farrier, Chicago; Esther Glantz, New 
York; A. R. Kimbrough, Los Angeles; 


Charles Looker, New York; Martin 
M. Lore, New York; J. Stanley 
Mullin, Los Angeles; Rudolph O. 


Schwartz, Manitowoc, Wis.] 
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re The facilities of Girard Trust Company are patterned to fit 
. | the trust and banking needs of the Philadelphia Area. This 
1- 


means that there are definite advantages to you in turning 
to Girard for help and representation in matters of trusts 


he 
es and estates within the Philadelphia banking area. We offer 
“d complete banking and trust services that reflect more than 
a century of experience. 
(¥ 
le, * 
: Girard Trust Company 
on BROAD AND CHESTNUT STREETS, PHILADELPHIA 
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STATE LEGISLATION ON TRUSTS AND ESTATES: 1950 


CALIFORNIA 
Ch. 5: Adopts — by 62 word pro- 
vision — marital exemption for inher- 
itance tax on separate property. Ap- 


proved and effective April 26. 
GEORGIA 


Act 728: Provides that a trust shall 
continue so long as the trustee has any 
duties or powers in regard to the trust 
property. 

KENTUCKY 


S.B. 147: Provides that dividends pay- 
able in shares of same corporation shall 
be deemed principal of estate or trust if 
payable at rate of 10% or more of the 
corporation’s outstanding shares of such 
class before the dividend, but income if 
payable at less than that rate. Dividends 
payable otherwise than in shares of 
same class of corporation itself, including 
extraordinary dividends and shares of 
another corporation, shall be deemed in- 
come. Where the trustee has the option 
of receiving a dividend in cash or in 
shares of the declaring corporation, it 
shall be deemed a cash dividend credited 
to income irrespective of choice. 


S.B. 151: Amends Section 141.030 
KRS relating to income tax on estates, 
trusts and fiduciaries, to tax the grantor 
on the income of a revocable trust or a 
trust under which the income may be 
used for the benefit of the grantor or to 
pay for insurance on his life. (Follows 
Federal IRC, Sections 166 and 167, and 
is designed to correct situation under 
Oates v. Ballard, 299 Ky. 661—1945, 
wherein it was held that the settlors were 
not taxable on the income from a re- 
vocable trust for a non-resident bene- 
ficiary.) 

S.B. 185: Adds new section to com- 
mon trust fund act to provide that such 
funds shall not be considered a separate 


entity for tax purposes. Trust institution . 


maintaining a common trust fund shall 
file a report with the County Tax Com- 
missioner as of the ad valorem tax date 
and shall file annually such information 
as the Department of Revenue may re- 
quire. 

H.B. 383: Raises from $100 to $500 
the amount which may be paid, on order 
of court, to the individual having cus- 
tody of a person under disability without 
the appointment of a guardian or com- 
mittee. 
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New York; Committee Chairman 


LOUISIANA 


Act 196: Amends Trusts Estates Act 
definition of “proper court” to cover case 


of non-resident settlor, in which the 
proper court is any district court in 
which is located any part of property 


transferred originally to trustee. 

Act 198: Defines persons and institu- 
tions eligible to act as trustee. 

Act 232: Provides that a beneficiary 
may be trustee so long as he is outnum- 
bered by trustees who are not beneficiar.- 
ies. 

Act 391: Validates deposits in joint 
name in credit unions and payment to 
survivor. 

Act 414: Permits bequest of body of 
testator for advancement of medical 
science or for replacement of diseased hu- 
man organs. 


MASSACHUSETTS 


Ch. 65: Permits fiduciaries to invest 
in shares of savings and loan 
ations. 

H.B. 13820: Authorizes guardians to in- 
vest up to $150 in shares of savings and 
loan associations for ultimate burial ex- 
penses. 

Ch. 265: Provides that when a claimant 
to legacy or distributive share resides 
outside of the United States or its ter- 
ritories, the court in its discretion, in 
order to assist in establishing such claim- 
ant’s identity, right and opportunity to 
receive such fund, may require the ap- 
pearance in person before the court of 
such claimant. : 


associ- 


Ch. 390: Adds requirement, in case of 
proof of foreign will, that affidavit be 
made by petitioner stating names, ad- 
dresses and relationship to testator of 
known heirs and next of kin. 

Ch. 413: Prescribes new notice re- 
quirements in accounting by fiduciaries 
of every character. 

Ch. 391: Extends concurrent jurisdic- 
tion to Superior Court (as well as 
Supreme Judicial Court) to permit, in 
appropriate cases, citation to issue to 
executor or administrator to come in and 
defend action after one year from the 
date of his appointment. 

Ch. 420: Provides that upon death, 
resignation or removal of guardian or 
conservator, a successor may be appoint- 
ed by the same court. 


MISSISSIPPI 


S.B. 73: Extends to widowers as well 
as widows the freedom of exempt prop- 
erty from partition or sale for partition 
during period it is occupied or used by 
widower, unless he consents. 

New law provides new procedure for 


commitment of insane persons. 


MISSOURI 

Ch. 364: Provides for payment to B 
where deposit is made by A in trust for 
B, and A dies. 

Ch. 456: Provides for removal of trus- 
tee and appointment of successor on ap- 
plication of beneficiary to circuit court 
where trustee dies, is insane, moves from 
state, neglects duties or is disabled. 

Ch. 457: Eliminates provision permit- 
ting minor married to an adult to join 
with latter in executing any instrument 
affecting real estate of the spouse; em- 
powers probate court to authorize guar- 
dian of minor to pay mortgage on real 
estate out of personal estate, but as to 
homestead only when minor is sole heir. 

Ch. 458: Dispenses with requirement 
that guardian be resident of state; em- 


powers court to authorize guardian to 
pay mortgage out of estate of insane 
ward. 


Ch. 463: Prohibits sale of land for 
claims against estate, where no admin- 
istration is had, after ten years from 
date of death, except as to secured re- 
corded claims. 

Ch. 464: Provides for payment into 
county treasury of claims allowed against 
estate where creditor does not claim same 
or is not found within one year after 
order of payment; one year thereafter, 
such funds are to be paid to state treas- 
ury. 


NEW JERSEY 


Ch. 71: Permits direct conveyance by 
grantor to himself and others as joint 
tenants. 

Ch. 115: Increases from $1,00 to 
$2,500 the amount of personal property 
of an incompetent veteran which may be 
received under the Uniform Veterans 
Guardianship Act without the appoint- 
ment of a general guardian. 

Ch. 123: Permits common trust fund 
investments in direct obligations of the 
United States irrespective of market- 
ability. 
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Ch. 125: Increases from $200 to $500 
the maximum size of an intestate estate 
which spouse may receive without ad- 
ministration and free from debts. 


Ch. 130: Permits banks to exchange 
United States Treasury bonds included 
in funds created to secure obligations in 
a fiduciary capacity for other U. S. bonds 
in like principal amount without order of 
the Superior Court. 


Ch. 221: Validates conveyances of real 
property from one spouse to the other. 


Ch. 297: Provides that settlor’s right 
to income or principal of trust shall be 
freely alienable and subject to creditors’ 
claims. 


Ch. 312: Extends authority to register 
securities in name of nominee to trust 
institutions incorporated under laws of 
another state and authorized to act in 
New Jersey. 


Ch. 327: Provides for apportionment 
of Federal estate taxes. 


Ch. 329: Permits trustees to retain 
non-legal investments originally received 
under a deed of trust, to conform to law 
governing executors and testamentary 
trustees. 


NEW YORK 


Ch. 3: Authorizes public administrators 
within City of New York to take pos- 
session of and preserve real property 
where devisees are unable to do so. 


trust 
services 


chicago 


Ch. 4: Authorizes Surrogate to make 
allowances for expenses and counsel fees 
in proceeding for sale of real property 
by guardian, similar to permission in 
case of executors and administrators. 


Ch. 5: Eliminates requirement that in 
every case where Surrogate has made 
a reference to an official referee to hear 
and determine the issues, a transcript of 
the testimony must be filed with the 
referee’s report. 


Ch. 7: Again extends date for effec- 
tiveness of 1946 act amending tax treat- 
ment of powers of appointment, this time 
to May 1, 1951. 


Ch. 42: Changes test for determining 
whether publication of citation is to be 
in one or more papers, from size of entire 
estate to aggregate value of interests of 
persons to be served by publication. 


Ch. 79: Provides that compensation of 
committee of an incompetent’s property 
shall be the same as that of an executor 
or administrator. (Deletes “or testa- 
mentary trustee’ because of change in 
method of computing compensation of 
latter.) 


Ch. 267: Modifies procedure to be fol- 
lowed where a person seeks to obtain a 
legacy or distributive share which has 
been paid over to the state comptroller 
as belonging to a person unknown. 


Ch. 464: Permits fiduciaries to invest 


up to 35% of individual trust funds un- 
der the prudent man rule where the 
fiduciary is limited to legal investments; 
establishes legal list independent of that 
for savings banks. 


Ch. 488: Authorizes appellate court 
which reverses decree in a contested pro- 
bate proceeding, to confine the retrial 
only to the issues in respect of which 
error has been found, whereas formerly 
all issues have been retried. 


Ch. 500: Provides that the basis for 
determining gain or loss on sale of prop- 
erty by the taxpayer as a residence, shall 
be actual cost or purchase price plus cost 
of permanent improvements, and no de- 
preciation shall be charged for period 
during which property was owned and 
occupied by taxpayer. 


Ch. 557: Provides that estate tax shall 
cease to be a lien on real property after 
fifteen years from date of accrual if 
property is assessed at $10,000 or less at 
time of expiration. 


Ch. 585: Adopts marital deduction 
principle for state estate taxes, effective 
October 1, 1950. Follows pattern of Fed- 
eral law adopted in 1948. 


Ch. 683: Amends estate tax law gov- 
erning inclusion in gross estate of cer- 
tain inter vivos transfers to bring New 
York law into conformity with the Fed- 
eral law arising out of the Church and 
Spiegel cases, and concerning relinquish- 


Wren you need a fiduciary in Chicago, American 


National Bank and Trust Company stands ready to 


serve your requirements fully and efficiently. The 


experience and friendly co-operation of our Trust 


officers can help you achieve your purpose, for 


individuals, estates or corporations. You are cordially 
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department services, or your own particular problem. 


AMERICAN NATIONAL BANK 
AND TRUST COMPANY OF CHICAGO 


MEMBER FEDERAL DEPOSIT 


LASALLE AT WASHINGTON, 


OcToBeR 1950 


INSURANCE CORPORATION 





CHICAGO 90 


687 








ment of certain powers, as set forth in 
the Technical Changes Act of 1949. 


Ch. 822: Amends Decedent Estate Law 
Section 124 to clarify certain principles 
and procedure relating to apportionment 
of death taxes. 


RHODE ISLAND 


Ch. 241: Provides for settling disputes 
as to domicile in inheritance tax cases 
by agreement among tax officials and es- 
tate representatives or, failing agree- 
ment, by submission to binding arbitra- 
tion. 


S.B. 264: Requires, effective July 1, 
1950, annual report to Attorney General 
by fiduciaries for charitable, educational, 
and religious purposes. Report must cover 
amount of property, receipts and dis- 
bursements, names and addresses of ben- 
eficiaries. Nullifies any exculpatory 
clause in inter vivos charitable trust for 
failure to exercise reasonable care. 


SoutH CAROLINA 


Act 1120: Bars wife from claiming 
dower interest after final decree of 
divorce. 


SoutH DAKOTA 


S.B. 4: Permits fiduciaries to invest 
in Municipal Housing and Redevelopment 
Commission bonds. 
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VIRGINIA 


Ch. 211: Enlarges scope of Code Sec- 
tion 26-6 by providing that a judgment 
or decree against committee of an in- 
competent may, without taking an ac- 
count of the transactions of such com- 
mittee, be entered to be paid out of the 
personal estate of such incompetent in 
the hands of the committee. 


H.B. 163: Increases compensation al- 
lowed commissioners and other officers 
for selling and collecting under decrees 
or orders for sale. Five per cent allowed 
up to and including $10,000 instead of 
$5,000 as provided under former law. 


H.B. 220: Amends act reading: “No 
person shall acquire by descent or distri- 
bution, or by will, any interest in the 
estate of another for whose death such 
person has been convicted of murder or 
voluntary manslaughter,’ to substitute 
words “whom he has killed in order to 
obtain interest” for italicized words. 


H.B. 414: Broadens Class A of bene- 
ficiaries for inheritance taxes, by adding 
step-children. 


H.B. 594: Amends statute relating to 
when a nonresident fiduciary must have 
a resident co-fiduciary by making the 
statute applicable to a trustee under a 
will, and provides for the appointment 
of new resident fiduciary in event first 
appointee ceases for any reason to act. 


H.B. 656: Provides that certain em- 
ployee trusts shall not be considered in- 
valid as violating the rule against per- 
petuities or restraints on powers of alien- 
ation of title to property. 


S.B. 215: Makes statute relating to 
transfer of corporate securities to admin- 
istrators and executors of nonresident 
decedents, applicable to corporations cre- 
ated by or pursuant to authority of the 
Act of the Congress of the United States. 


S.B. 221: Amends statute relating to 
taxation of income including provisions 
applicable to fiduciaries and to income of 
estates and trusts. 


S.B. 351: Provides that, upon certain 
contingencies, certain credits shall be al- 
lowed upon the State income taxes of 
fiduciaries and corporations, and provides 
method of taking such credit. 


[Committee members: Melvin R. 
Bergman, Toledo; Charles F. Grimes, 
Chicago; John H. Halley, Oklahoma 
City; Frank L. Hinckley, Jr., Provi- 
dence; Warren L. Jones, Jacksonville, 
Fla.; J. Seymour Montgomery, Prince- 
ton; Eleanor March Moody, Boston; 
T. Raber Taylor, Denver; J. Grahame 
Walker, Washington; Delvy T. Wal- 
ton, Los Angeles; John J. Wilson, Lin- 
coln.] 
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MODEL PROBATE CODE 
Paul E. Bayse 


San Mateo, Cal.; Committee Chairman 

OUR years have now elapsed since 

the formal adoption of the Model 
Probate Code by the Real Property, Pro- 
bate and Trust Law Section. Since that 
time out Committee has been continued 
primarily to aid local bar associations 
and legislative committees who were in- 
terested in revising or improving probate 
procedure in their states. 

Arkansas adopted a new probate code 
which follows the Model Probate Code in 
large part. Other amendments in probate 
laws in both Pennsylvania and the Dis- 
trict of Columbia appear to have been 
influenced by the Model Probate Code. 
Also it has been learned that changes in 
Delaware probate laws (Del. Laws 1947, 
c. 165) were made to follow sections 86 
and 87 of the Model Probate Code relat- 
ing to the collection of personal property 
by the heirs or legatees of a decedent 
upon affidavit and without the appoint- 
ment of a personal representative. 

Last year the Committee offered its 
aid to bar associations in every jurisdic- 
tion of the country. In several instances 
specific advice was requested and given 
by the Committee to several groups who 
were sponsoring or otherwise interested 
in probate reform. No further requests 
have come in during this past year. Word 
from Montana, however, indicates that 
the Model Probate Code is being studied 
in connection with certain contemplated 
revisions of probate laws in that state. 


One specific request for aid has come 
from the National Conference of Com- 
missioners on Uniform State Laws who 
are interested in simplifying and im- 
proving the administration of small 
estates. They propose to sponsor a Model 
Act for this purpose, to be known as 
the Model Small Estates Act. According- 
ly, your Committee met with a similar 
committee of the Commissioners on Uni- 
form State Laws in Chicago in December 
1949 and discussed the objectives of such 
an act and methods for accomplishing 
those ends. A second meeting of the two 
committees was held at the University of 
Michigan in Ann Arbor on May 21, 1950, 
at which a first draft of the Act was dis- 
cussed and plans made for further re- 
visions for presentation to the September 
meeting of the National Conference of 
Commissioners on Uniform State Laws. 


[Committee members: Thomas E. 
Atkinson, New York; William L. 
Eagleton, Philadelphia; B. F. Harris, 
Richmond, Ind.; R. G. Patton, Minne- 
apolis. ] 


A A A 
PENSION AND PROFIT-SHARING 
TRUSTS 
Frederick E. Donaldson 
New York; Committee Chairman 


HE Committee’s report for last year 
'T ‘indicated that, as of the end of the 
year, there appeared to be 33 states, as 
well as the District of Columbia and the 
Territory of Hawaii, which had no 


statutes exempting pension and profit- 
sharing trusts from the rules against 
perpetuities and accumulations. During 
the year 1949-1950 a statute was adopted 
in Virginia; and important contributions 
were made to the furtherance of this 
legislation by Charles L. Reed, of Rich- 
mond, co-operating as a subcommittee- 
man. Mr. Reed acknowledged that Lewis 
F. Laylin, of Cleveland, a committeeman, 
gave him valuable technical assistance. 


Most states and Hawaii will have leg- 
islative sessions in 1951 and it is hoped 
that the Committee and its sub-commit- 
teemen may be helpful to the local bar 
associations and other groups which may 
be in a position to take an active part in 
promoting the adoption of satisfactory 
statutes. Reports from the Committee 
members interested in these states indi- 
cate that progress is being made. 


Committee member James O. Wynn has 
made a thorough and comprehensive anal- 
ysis of the statutes now in effect. Copies 
of this analysis or of extracts from it, 
which will be made available to the other 
members of the Committee at the begin- 
ning of the year 1950-1951, may be of 
substantial assistance in their work. 


[Committee members: Robert E. 
Bingham, Cleveland; David E. Bron- 
son, Minneapolis; K. Raymond Clark, 
Chicago; Bernard E. Farr, New York; 
Richard H. Forster, Los Angeles; 
Howell W. Kitchell, Chicago; Lewis 
F. Laylin, Cleveland; William A. 
Neithercut, Flint; James O. Wynn, 
New York. ] 
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The Indiana Probate Code Study Commission has named Harvey A. Grabill, Indianapolis attorney, as permanent chairman, and William 
F. Elliott, also an Indianapolis attorney, permanent secretary of the commission. The commission, appointed by Governor Henry F. 
Schricker, is studying revision of Indiana’s probate court laws with a view to standardizing, harmonizing, unifying, codifying and correlat- 
ing the various existing laws. Left to right, seated, Russell Isenbarger. president, Merchants Trust Co., Munice; Donald S. Morris, vice 
president and counsel, Fletcher Trust Co., Indianapolis; Governor Schricker; Mr. Grabill; Mr. Elliott; Leonard B. Marshall, president, 
Terre Haute First National Bank. Standing, Herbert Kenney, director, Indiana Legislative Reference Bureau; Earl G. Schwalm, trust 
officer, Lincoln National Bank & Trust Co., Fort Wayne; L. O. Titus, vice president and trust officer, American Trust Co., South Bend; 
Verne G. Cawley, Elkhart attorney; John T. Royse, vice president and trust officer, Merchants National Bank, Terre Haute: John M. 
Zuber, vice president and trust officer, American National Bank, Indianapolis; State Senator Gilbert Shake; Walter Bagot. Anderson at- 
torney, and Joseph Iglehart, Evansville attorney. Representative Donald Rogers was not present. 
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TRUST and PROBATE DECISIONS 


ADOPTED CHILDREN 


Gary’s Estate, 211 Pac. (2d) 815 
(Ariz.). An adoption contract, whereby 
the deceased orally promised to make the 
appellant an heir, was specifically en- 
forceable and the child could take one- 
half of the decedent’s interest in com- 
munity property as a result thereof. 


ANTENUPTIAL AGREEMENT 


Bartle v. Bartle, 216 P. (2d) 649 
(Colo.). Fred and Blanche had executed 
an antenuptial agreement, the substance 
of which was as follows: Fred is pos- 
sessed of property valued at about 
$75,000, has children from another mar- 
riage and desires to make suitable pro- 
vision for Blanche in lieu of all right 
and interest Blanche may have in his 
estate. Therefore, in consideration of the 
marriage, Fred promises to make his 
will immediately after the marriage, 
granting to Blanche $200 per month dur- 
ing her life, to be paid out of his estate 
and to be a first charge thereon after the 
payment of debts. In consideration of 
this payment, Blanche covenants that the 
same shall be in lieu of all rights of 
dower, inheritance and descent. The 
parties were married but Fred failed to 
make a will. Prior to the death of Fred, 
he conveyed to Blanche certain of his 
properties for the consideration of $10 
and love and affection. Plaintiff is the 
son of Fred and administrator of his 
estate. The action was brought to have 
the agreement declared an executed ex- 
press trust, with Blanche as trustee of 
the property for the use and benefit of 
the children of Fred. 


HELD: The agreement did not consti- 
tute a trust. The agreement contains no 
express provisions for the benefit of the 
children except in the manner of a re- 
cital. Neither is the agreement an exe- 
cuted trust for the benefit of the children 
as claimed, because the estates and inter- 
ests are not completely limited or defined 
by the instrument itself. 


BREACH OF TRUST 


Lentz Estate, 364 Pa. 304. Testator 
died in 1925, leaving a will in which he 
gave his residuary estate in trust to pay 
the income to his widow and children 
with remainders to the children. He au- 
thorized the trustees to retain invest- 
ments as long as they deemed advisable 
and to invest in non-legal securities. His 
estate consisted of non-legal securities. 
Certain of these securities having a value 
of $384,000 at the time of receipt by the 
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H. E. CHENOWETH 


Cleveland, Ohio; Committee Chairman 


trustees were retained until 1939 and 
1940, when they were sold for $132,000. 
The widow and children sought a sur- 
charge against the corporate trustee for 
the loss of principal and income in the 
retention, and also for the gain that 
would have been realized if the securities 
had been sold at the proper time. The 
lower court refused the surcharge, find- 
ing as a fact that the trustees had exer- 
cised common prudence, skill, and caution 
in the retention, basing the finding on 
testimony that the securities were re- 
viewed by the research department, spe- 
cial investment committee, and an invest- 
ment committee of the Board of Man- 
agers of the corporate trustee, from 27 
to 60 times a year between 1926 and 1941. 


HELD: Affirmed. The finding of the 
lower court is supported by the evidence. 
Hindsight will never be permitted to be 
substituted for foresight. Merely because 
the investments were not more diversified 
in the circumstances is no reason for a 
surcharge, since diversification has not 
been insisted upon in this Commonwealth. 


CHARITABLE TRUSTS 


State ex rel. Emmert v. Union Trust 
Co., 86 N.E. (2d) 450, (Ind.). An action 
was brought by the Attorney General to 
have the provisions of a will enforced as 
a public charitable trust. Will provided: 
“In the event that I shall not in my life 
time have made publication of the diary 
of my grandfather, Calvin Fletcher, I 
direct that the Executor of my last will 
and testament procure to be edited by 
a qualified person and to be printed and 
published at a reasonable cost the diaries 
of my grandfather ... the same to be 
dedicated to my father .. . and to make 
proper distribution of the same.” An- 
other provision directed the executor to 
continue the employment of a certain 
person in testatrix’s employ for six 
months in order to collaborate with the 
editor of the diary. Calvin Fletcher was 
an eminent attorney and banker of early 
Indianapolis and kept with marked liter- 
ary ability a voluminous daily diary of 
great historical interest from 1821 to 
1866. 


HELD: The will does not evince with 
reasonable definiteness and certainty a 
charitable purpose and intent sufficient 
to establish a public trust. 


Mississippi Valley Trust Co. v. Ruhl- 
and, 222 S.W. (2d) 750 (Mo.). Testatrix, 
after making specific gifts, devised and 
bequeathed all the residue of her prop- 


erty “absolutely and in equal shares to 
the following institutions: *** Federal 
Old Soldiers’ Home, at the date hereof 
located at St. James, Missouri; ***.” In 
a suit by a corporate co-executor for a 
declaratory judgment the issue was 
whether this gift, which embraced an 
interest in certain real estate located in 
St. Louis, was valid. The trial court an- 
swered in the affirmative, and the heirs 
at law of testatrix appealed, contending 
that the gift was void and the property 
passed to them as intestate property. 


HELD: Affirmed. Testatrix was charg- 
ed with knowledge that the title to the 
Home was in the State of Missouri. At 
the common law, which is in force in 
Missouri, the state can be a beneficiary 
under a will. The State of Missouri may 
take property by escheat and may be- 
stow, restrict or prohibit the privilege of 
taking by testamentary gift, hence 
should have capacity itself to take by 
gift. Generally, a devise or bequest to a 
county or political division, which tends 
to reduce taxation, and lessen the burdens 
of government, will be held valid as a 
charitable gift, although no particular 
purpose is specified. In addition to its 
common law privilege, express statutory 
provisions authorized acceptance of the 
gift to the Federal Soldiers’ Home on 
behalf of the state. A special statutory 
authorization to receive the particular 
gift was considered merely declaratory 
of the common law. 


CLAIMS 


Staley v. Kreinbihl, 89 N.E. (2d) 5983, 
(Ohio). Plaintiff gave a trustee money 
to hold for her, which money was commin- 
gled with the trustee’s general property. 
The trustee died and the plaintiff failed 
to present a claim against the estate for 
the trust money within the four month 
statutory period. Plaintiff sought to re- 
cover the trust property from the per- 
sonal representatives of the trustee and 
in a separate action sought to recover 
earnings which the trustee should have 
gained on the trust res. 


HELD: The trust property was suf- 
ficiently identified and sufficiently traced 
when it was shown that the trust res 
went into the hands of the trustee and 
was not thereafter accounted for to the 
beneficiary. Since the beneficiary was 
only attempting to recover her own prop- 
erty, and was not seeking any part of 
the trustee’s estate, the property could 
be recovered without compliance with the 
statute requiring presentment of claims 
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within four months of the appointment 
of the executor. It was also held that the 
earnings which the trustee should have 
gained on the trust res could only be 
recovered from the trustee’s executors 
as damages and, accordingly, such a 
claim would have to be presented to the 
executors and allowed by them within 
the statutory period. 


COMMON TRUST FUNDS 


Mullane v. Central Hanover Bank & 
Trust Co., 339 U.S. 306. Under the New 
York Banking Law, a trust company 
may establish a common trust fund and 
invest therein the assets of estates, trusts 
or other funds. The trustee is required 
to have its accounts judicially settled at 
stated intervals, but the only notice given 
to the beneficiaries of the respective trust 
estates is by publication in a local news- 
paper once in each week for four succes- 
sive weeks. Upon the filing of a petition 
for the settlement of one of such accounts, 
a special guardian was appointed for all 
known or unknown income beneficiaries 
not otherwise appearing and a similar 
appointment was made with respect to 
such remaindermen. The special guardian 
appointed in the instant proceeding for 
income beneficiaries appeared specially 
and asserted that the statutory provisions 
for notice to beneficiaries were violative 
of the due process clause of the Four- 
teenth Amendment and that the Court 
therefore was without jurisdiction to 
render any final and binding decree. 


HELD: The special guardian’s conten- 
tion is correct. The notice, to satisfy the 
due process provision, must be of such 
nature as to convey the required informa- 
tion and it must afford a reasonable time 
to appear. Publication may theoretically 
be available for all the world to see, but 
it is too much in our day to suppose that 
each or any individual beneficiary does 
or could examine all that is published to 
see if something may be tucked away in it 
that affects his property interests. The 
notice provision is unconstitutional. 


COMMUNITY PROPERTY 


Brown v. Brown, 208 Pac. (2d) 1081, 
(New Mex.). HELD: Under the law of 
New Mexico, the wife does not have the 
power to dispose of her one-half of the 
community property by will, but hus- 
band’s half is subject to his testamentary 
disposition. 


CONFLICT OF LAWS 


National Shawmut Bank v. Cumming, 
91 N.E. (2d) 397, (Mass.). In 1944, 
Cumming, a resident of Vermont, created 
a revocable trust. Income and principal 
as he might direct were payable to him 
for life. Upon his death the income was 
to be paid equally to his wife, his mother, 
two brothers and three sisters; the prin- 
cipal could be used to insure that each 
beneficiary would get at least $150 a 
month. Ultimate distribution of the prin- 
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cipal was to be made to his nieces and 
nephews or their issue. The trust was 
to be construed and interpreted accord- 
ing to Massachusetts law. Cumming and 
a Massachusetts bank were to be the 
trustees, but in 1945 he delegated his 
powers as co-trustee to the bank. He died 
in 1947. The trustee bank brought a bill 
in equity against the surviving life bene- 
ficiaries of the trust, seeking the removal 
of a cloud upon the trustee’s title to the 
trust property, which cloud consisted of 
the widow’s claim that the trust was 
invalid. The widow’s argument was based 
upon alleged illegality according to the 
law of Vermont and an assertion that 
such law of the settlor’s domicil deter- 
mined the rights of succession to his 
personal property in Massachusetts. 


HELD: The elements entering into the 
decision as to the law of which State 
determines the validity of the trust are, 
on the one hand in Vermont, the settlor’s 
domicil, and, on the other hand in Massa- 
chusetts, the presence of the property or 
its evidences, the completion of the trust 
agreement by final execution by the trus- 
tee, the domicil and the place of business 
of the trustee, and the settlor’s intent 
that the trust should be administered by 
the trustee here. The Court concluded 
that the validity of the trust was to be 
determined by the law of Massachusetts, 
and that under the law it was valid. 


Fletcher v. Safe Deposit and Trust Co. 
67 A. (2d) 386, (Md.). Maryland testator 
left residue in trust to pay income equal- 
ly to widow and son for life and then to 
son’s children. If no children, gift over 
to found and maintain home for aged in 
Virginia. Son died without children, but 
amount of principal left was insufficient 
to found and maintain home. Lower 
court held for son’s widow as against 
trustees of proposed home. 


HELD: Reversed. (1) If home had 
been in Maryland, gift would have been 
void for indefiniteness as charitable gift, 
but it is valid under Virginia law. Where 
a trust is to be administered in state 
other than that of domicile, but is by 
domiciliary law invalid under rule 
grounded in principle that administration 
of such trust would be difficult or against 
policy of domicile, if such objections do 
not prevail at place of administration, 
courts of domicile will hold trust valid. 


(2) Gift does not fail because of in- 
sufficiency of funds. Under cy pres doc- 
trine, funds should be applied to main- 
tenance or extension of existing home in 
Virginia to further testator’s objective. 


Diederichs’ Estate, 38 N.W. (2d) 489, 
(Wis.).. HELD: Where the creditor’s 
claim was filed and allowed in domiciliary 
probate proceedings in Wisconsin but 
there was no property in estate in Wis- 
consin with which to pay claim and claim 
was not filed in ancillary probate pro- 
ceedings in Michigan where deceased 
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owned realty, Wisconsin probate court 
did not have jurisdiction to require sale 
of Michigan real estate to pay claim filed 
in Wisconsin. 


CONSTRUCTIVE AND RESULTING TRUSTS 


Hanscom v. Hanscom, 208 Pac. (2d) 
330 (Ore.). Plaintiff delivered deed to his 
ranch to his wife with an oral agreement 
that she would reconvey it upon request. 
After a divorce, the plaintiff requested 
the wife to deed the property to their 
daughter upon the same condition, and 
plaintiff at the same time executed an- 
other grant deed to his daughter de- 
livering it to the wife, authorizing her 
to deliver it to the daughter. The wife 
did not deliver to the daughter the grant 
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deed executed by the plaintiff, but only 
delivered a quitclaim deed executed by 
herself, and in which she reserved a life 
estate in the property. 


HELD: A constructive trust was estab- 
lished and the plaintiff could compel 
the wife and daughter to reconvey the 
property to him at his election. 


CONSTRUCTION OF WILLS AND TRUSTS 


Connolly’s Estate, 71 A. (2d) 856, 
(Pa.). A holographic will bequeathed 
“To Curtis W. Pfau 25 shares of stock 
in The Curtis Publishing Company .. .” 
Testator, at his death, owned 21 shares 
of preferred and 53 shares of common 
stock in The Curtis Publishing Co. 
Testator had agreed to buy 25 shares of 
its preferred and 63 shares of common 
stock under a stock purchase plan, but 
he never completed this purchase. 


HELD: Legatee has right to select the 
21 shares of preferred and 4 shares of 
common. Bequest is a general legacy and 
where there is a general legacy of a 
portion of property of unequal value or 
of a portion of a larger quantity of prop- 
erty of the same value, there is an im- 
plied right of selection in the legatee, in 
the absence of any provision in the will 
showing a contrary intention. 


De Korwin v. First National Bank, 
U.S.C.A.-7th, Dec. 30, 1949. Testator died 
in 1906, survived by a widow and four 
daughters. The residue of his estate was 
left in trust until the death of the 
testator’s last surviving daughter, or un- 
til the testator’s youngest surviving 
grandchild reached the age of 21, which- 
ever happened last. Upon termination of 
the trust, “all of said trust estate then 
remaining in the hands of said trustee 
shall be divided in equal shares between 
my grandchildren, the surviving issue of 


THE MANY 


any deceased grandchild to stand in the 
place of and receive the share which said 
deceased grandchild would have been 
entitled to receive if then living.” 

At the time of this suit, one of 
testator’s daughters still survived; the 
trust corpus was estimated to be approx- 
imately $83,000,000. Plaintiff married 
one of testator’s daughters, by whom he 
had a son. The daughter died intestate 
after divorcing plaintiff. Subsequently, 
the son died intestate without leaving 
any children. Plaintiff claims as an heir 
of the deceased grandchild. Trustee con- 
tends that, under a proper construction 
of the quoted clause, testator’s cen- 
tral purpose was to keep his estate in the 
hands of his lineal descendants, and, 
therefore, the grandchildren’s interests 
were contingent and ceased upon their 
death prior to the termination of the 
trust. Plaintiff contends that testator 
gave the grandchildren a vested interest 
with an executory devise to any child of 
a deceased grandchild. The District 
Court found for the plaintiff on this is- 
sue. 


HELD: Affirmed. The testator’s intent 
is best expressed by the language used 
in the will. In the instant case, though 
not as plain as might be desired by some, 
it is “substantially equivalent to that 
which Illinois construes as creating a 
vested remainder, subject to divestiture 
only by death with issue in the period 
prior to distribution.” 


Neill v. Bach, 57 S.E. (2d) 385, (N. 
C.). A will devised real estate to a daugh- 
ter for life with remainder in fee to 
daughter’s children for the purpose of 
giving a home to the daughter. The 
daughter renounced the life estate and 
thereby accelerated the estate of the re- 
maindermen. 
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HELD: Those members in esse were 
entitled to immediate possession and were 
not required to account for rents and 
profits, pending birth of other members 
of class but could not compel specific 
performance of contract for the sale of 
the real estate because the class would 
not be closed until the death of the life 
tenant. 


Green v. Green, 55 S.E. (2d) 334, 
(N. C.). HELD: “Under will devising 
remainder to trustees to pay income to 
testator’s son for life and upon his death 
to divide and set apart remaining prin- 
cipal into equal shares for benefit of 
testator’s grandchildren, and requiring 
trustees upon written request of testa- 
tor’s son to pay principal to son, so long 
as he lived, son upon written request 
was not entitled to conveyance of trust 
realty to him in fee simple, but could 
hold the realty only for life, after which 
it was required to be divided into equal 
shares for testator’s grandchildren.” 


Banks v. Banks, 229 S.W. (2d) 99, 
(Tex. Civ. App.). Testator’s holographic 
will provided: “to my wife I bequeath 
all my earthly possessions to have and to 
hold during her lifetime provided she 
does not remarry; if she should marry 
my part of the property goes immediately 
to my son.” Wife brought suit to recover 
possession of certain real estate against 
deceased son’s wife. 

HELD: Wife received a defeasible life 
estate in all real property of testator 
who died intestate as to remainder of his 
estate. Denied any construction of the 
will that son was remainderman of the 
life estate. 


Newton-Waltham Bank & Trust Co. v. 
Miller, 1950 A.S. 191 (Mass.). Arthur 


Conner in 1927 executed a trust under 
the terms of which the income was to go 
to himself for life, and thereafter to 
settlor’s son until son was 40 years of 
age, when son, Frank Conner, would re- 
ceive corpus of trust, unless son prede- 
ceased settlor or did not reach 40 years 
of age, when corpus would be distributed 
to son’s then existing “heirs at law.” 
Frank married and of that marriage a 
son was born in 1936. On January 19, 
1944, the marriage was dissolved by 
divorce and on January 22, 1944, Frank 
remarried. He died in June, 1944, with- 
out attaining the age of forty years and 
was survived by his second wife and his 
son. His widow married in 1946. The set- 
tlor died in 1947. 


HELD: The heirs were to be deter- 
mined as of the time of the settlor’s 
death and the said wife of Frank, al- 
though she had remarried, was a “then 
existing heir at law” and entitled to her 
statutory share. 


Leahy v. Old Colony Trust Co., 93 N.E. 
(2d) 238, (Mass.). In 1922, Jennie M. 
Luhrs, of Switzerland, created a trust 
which provided that the income should 
be paid to her during her lifetime. At her 
death payments were to be made out of 
the principal to various beneficiaries, and 
the residue was to be paid to Anne A. 
Craig of Maine, or her heirs. In the in- 
vestment of the trust funds the trust 
company, a co-trustee, was authorized 
to act under the directions of Jennie 
Luhrs. The trust indenture might be 
amended or revoked at any time “during 
the lifetime of said Jennie M. Luhrs by 
an instrument in writing signed by her, 
and also by said Anne A. Craig, if she be 
living.” 


In 1945, Jennie M. Luhrs, in Switzer- 
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land, made her will in the German lan- 
guage, translated: “Since the family of 
my beloved husband has become com- 
pletely impoverished because of the war, 
I revoke all my former testamentary dis- 
positions, and appoint my nephew, the 
Hollander, Oswald Molsen, . . . as my 
sole heir, my entire property to go to 
him after my death, all my legal rights, 
claims and'partnership rights here and 
in America.” Mrs. Luhrs died about two 
months after she made the will, which 
was proved in Switzerland, and of which 
ancillary probate was granted in Massa- 
chusetts. This is a petition by the an- 
cillary administrator to obtain a decree 
that the will operated as an amendment 
to or revocation of the trust. 
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HELD: The power of amendment or 
revocation reserved in the trust instru- 
ment was a power to do so only, “during 
the lifetime of said Jennie M. Luhrs.” A 
will does not take effect during the life- 
time of the testator. Accordingly, the 
power to revoke could not be exercised 
by the will. 


Johns v. Citizens & Southern Nat. 
Bank, 57 S.E. (2d) 182 (Ga.). Testator’s 
will provided that whatever was left of 
his estate after certain bequests were 
satisfied should be equally divided among 
his brothers and sisters. 


HELD: The division among the testa- 
tor’s brothers and sisters is a gift to a 
class made up of his brothers and sisters 
living at the time of his death to the 
exclusion of the issue of a brother and 
a sister who had predeceased the testa- 
tor, even though Georgia has an anti- 
lapse statute. 


Moran v. Sutter, 228 S.W. (2d) 682, 
(Mo.). Testator at his death owned a 
controlling interest (59.64%) in a bus- 
iness corporation. He directed that this 
interest be “distributed” as follows: “To 
my wife, Leona E. Reardon, 50/100%, 
to my beloved daughter, Mary Catherine 
Reardon, 40/100%, which is to be held 
in trust for her by my executors, with 
power to sell or otherwise dispose of as 
they may see fit, but retain the proceeds 
or invest same for her sole benefit either 
before or after she becomes of age as 
they may deem advisable or necessary.” 


Plaintiff and testator’s widow were 
named as executors. At the time of 
testator’s death, his daughter was a 
minor and defendant was appointed cur- 
ator of her estate. Plaintiff brought suit 
to construe the quoted provisions of the 
will, defendant contending that the gift 
to the daughter was absolute and free 
of trust, or that, if a trust existed, it 
had become dry. While the suit was 
pending in the circuit court, the probate 
court ordered sale of 90% of testator’s in- 
terest in the corporation, refusing to 
order a sale of less because the value of 
the controlling interest would not be real- 
ized. The circuit court held that testator 
had created a trust whereby 40% of his 
stock in the corporation should be held 
by his widow and plaintiff in trust for 
his daughter with discretionary power in 
the trustees to terminate the trust after 
the daughter reached her majority. 


Affirmed. “For her sole benefit” did 
not import an absolute title in the daugh- 
ter; the interposed trust provisions were 
a limitation. Nor did the term “distri- 
buted” pass an absolute fee where the 
intention was clear that the distribution 
be in trust. The trust created was not 
void for uncertainty. The trust was not 
void by reason of being unlimited in 
duration because a discretion in the trus- 
tees as to the time limit was provided. 
Testatrix could not have intended a trust 
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only for the period of administration 
where his daughter was only 7 years old 
when his will was drawn (by himself) 
and 14 years old at his death. Sale 
through the Probate Court of the daugh- 
ter’s 40% interest did not render the 
trust dry because application for the 
sale was made by defendant in his capac- 
ity as executor, not as trustee, and the 
sale was ordered for purposes of the pro- 
bate administration, not for any trust 
purpose. The trust attached to the pro- 
ceeds in lieu of the stock under the 
doctrine of equitable conversion. 


A) 


Beardsley v. Merry et al., 72 A. (2d) 
829, (Conn.). Testatrix by codicil direct- 
ed that all of the money which she had 
received as beneficiary of a specified an- 
nuity contract “be used as I have directed 
my old friend Grace Sterling to do.”’ The 
codicil further provided that unused por- 
tions should go to Grace Sterling out- 
right. The lower court held that the 
entire bequest lapsed into the testatrix’s 
residuary estate. 

HELD: Reversed. (1) The bequest for 
the use of, such money as directed is 
uncertain as to beneficiaries and amounts 
and hence is invalid. 

(2) The intention of the testatrix is 
clear that unused portions of the funds 
should pass to Grace Sterling and the 
invalidity of the primary bequests does 
not invalidate this residuary bequest; 
thus the whole fund passes to Miss Sterl- 
ing. 


CONTRACT OR WILL 


Miller v. Allen, 90 N.E. (2d) 251, 
(Ill. App.). Deceased conveyed by war- 
ranty deed to the defendants farm prop- 
erty and received back a purchase money 
mortgage and note with both the note 
and mortgage providing that should the 
mortgagee (deceased) die before such 
payments were complete, said note and 
mortgage should be considered as fully 
paid on the death of the mortgagee. The 
administrator for the estate of the de- 
ceased contended that the provision in 
the note and mortgage was invalid be- 
cause of lack of consideration, no valid 
gift inter vivos was made, and that it 
was not a valid testamentary disposition 
of property. 


HELD: This was a valid contract and 
enforceable against subsequent creditors 
of the mortgagee; it was a present, 
existing and binding right and not an 
attempt to make a testamentary disposi- 
tion. 


ELECTION OF SURVIVING SPOUSE 


Herter’s Will, 89 N.E. (2d) 252 (N. 
Y.). The decedent, a German national, 
died in Germany on March 6, 1945, be- 
queathing to his widow (a German res- 
ident), in lieu of dower, 20% of the net 
income from his real property. Such be- 
quest was less than her intestate share 
of the estate. The Attorney-General, as 


successor to the Alien Property Cus- 
todian, vested all right, title and interest 
of the widow and thereafter executed an 
instrument by which he declared that 
pursuant to the New York law, he elected 
to reject the provisions made for the 
widow in the will and in place thereof 
elected to take the share of the estate of 
the decedent to which the widow would 
be entitled had the decedent died in- 
testate. 

HELD: The right of election given a 
widow was a personal right and did not 
pass to the Attorney-General, as succes- 
sor to the Alien Property Custodian. 


FEES 
Corry v. Passaic Nat. Bank and Trust 
Co., 67 A. (2d) 486, (N. J. Super. 


Ct., Ch. Div.). Trust Indenture provided 
for payment to trustee of 2% commis- 
sion calculated as of time of “termin- 
ation of trust.” The trust had a market 
value of $1,500,000 and an estimated 
duration of 56 years. The trustee, retir- 
ing after serving nine years, sought a 
commission of $20,000 (114%). 

HELD: Award of $4,800 commission 
affirmed. “Termination of trust’? meant 
not only when trust res was distributed 
but also when relationship between trus- 
tee and trust was ended, so commission 
payable when trustee resigned. Two per 
cent commission was intended to be total 
commission payable for whole period of 
trust, so amount should be determined 
by apportionment between original and 
successor trustee based on probable dura- 
tion of trust. 


FORFEITURE 


Morrison v. Reed, 70 A. (2d) 799, (N. 
J. Super. Ct., Ch. Div.). Beneficiary, who 
was entitled to 1/30th of the income of 
trust and like share of the corpus, 18 
years after the death of the testator 
sought acceleration of the payment of the 
corpus. Trustees objected on the grounds 
that the testator’s intent was contra to 
such a result and that beneficiary had 
now forfeited her interest under a no- 
contest clause in the will. 

HELD: The trust will not be termin- 
ated, as the intention of the testator or 
settlor is paramount to the wish of the 
beneficiary. Under no-contest clause of 
will providing that gifts thereunder 
should be revoked in case beneficiary 
filed caveat against will, or disputed 
by legal proceedings any of the terms 
thereof, beneficiary, who asked court to 
construe provisions of will which she and 
trustees interpreted differently, did not 
forfeit her rights. 


Crisler’s Estate, 217 Pac. (2d) 470 
(Cal. D. C. of App.). Decedent died in 
Oregon leaving estate in both Oregon 
and California. Her will was admitted in 
California and no contest filed within 
statutory period. After six month period 
respondent filed notice of motion for an 
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order dismissing the probate proceedings 
on the grounds that decedent was a res- 
ident of Oregon and California court 
lacked jurisdiction. That motion contain- 
ed affidavits to the effect that decedent 
was given to drinking and had deter- 
jorated mentally. The motion was denied. 
Respondent was a beneficiary under the 
will and on hearing of final account and 
petition for distribution, she petitioned 
for some of the assets of the estate. This 
was resisted by executor on the ground 
that she had forfeited her rights to take 
by contesting the will, in accordance with 
a provision in the will to that effect. 


HELD: Respondent did not forfeit 
rights under will by her motion. Unless 
there is an attempt to thwart the testa- 
tor’s express wishes by use of appropriate 
machinery of the law, there is no such 
a contest as will bring into operation the 
forfeiture provision. Objecting to probate 
on the grounds of jurisdiction is not a 
contest which will bring forfeiture. 
Otherwise either party to such an objec- 
tion would be subject to forfeiting his 
rights if the decision is adverse. The 
respondent in no way asserted any claims 
to the estate except under its provisions 
nor did she seek to change any plans or 
part of the testamentary disposition. 


MENTAL CAPACITY TO MAKE WILL 


Tate v. Chumbley, 57 S.E. (2d) 151, 
(Va.). The testatrix had been adjudged 
insane on November 23, 1915, and com- 
mitted to an insane asylum, where she 
stayed until she was furloughed on 
March 15, 1916. On August 3, 1916, she 
voluntarily returned to the asylum where 
she stayed until November 16, 1916, when 
she was again furloughed. Except for 
four months in 1920, her furlough lasted 
for eight years. In November, 1924, she 
returned to the asylum where she stayed 
until her death. The doctors diagnosed 


her as “manic-depressive psychosis-de- 
pressed type.”’ On the issue devisavit vel 
non the jury sustained a will dated 


November 29, 1916. 

HELD: It was a good will. A witness 
to a will “solemnly testifies to the sanity 
of the testator.” 


POWER OF APPOINTMENT 


National State Bank v. Morrison, 70 A. 
(2d) 888, (N. J. Super. Ct., Ch. Div.). 
Corporation created a retirement fund 
for its president and entered into a trust 
agreement with trustee providing that 
if all of the fund shall not have been 
paid to president during his lifetime, the 
balance in hands of trustee should, on 
the death of the president, “be paid to 
his widow and/or nephews and nieces 
or their descendants, as (president) ... 
may provide by his last Will and Testa- 
ment.” The president exercised the power 
by will, but he appointed to only four 
of his eight nephews and nieces. Principal 
question involved is whether power was 
effectively exercised, answer hinging on 
whether power of appointment was ex- 
clusive or non-exclusive. 


HELD: This was a valid exercise of an 
exclusive power of appointment. The 
donee of a special power may, by an 
otherwise effective appointment, exclude 
one or more objects of the power from 
distribution of the property covered 
thereby, unless the donor manifests a 
contrary intent. The intention of the 
donor of the power is the great principle 
that governs in the construction of 
powers. 


POWER OF EXECUTOR 


Smith’s Estate v. Davis, 212 P. (2d) 
322, (Kans.). The heirs at law contested 
the probate of the will of one Adele A. 
Smith. Adele nominated a trust company 
as the executor and in due course of time 
it was granted probate of the will and 
appointed executor. The heirs contend 
that the executor has no legal capacity 
to sue and thus present the question 
whether an executor has the power and 
capacity to file a petition for the probate 
of a will. 

The heirs based their contention on the 
fact that the probate code before amend- 
ed provided that the executor as well 
as any person interested could petition 
for the probate of a will; while the pro- 
bate code now provides that “‘any person 
interested in the estate’ may petition 
for probate, excluding the word “execu- 


tor,’ their theory being that when a 


statute is revised and parts are omitted 
the omitted parts are to be regarded as 
a nullity. And the heirs further contend 
that the executor has no pecuniary in- 
terest in the estate and hence is not 
interested according to legal require- 
ment. 


HELD: Executor named in will has 
the contested power. The rule of law 
contended for by the heirs did not apply 
inasmuch as the section the heirs contend 
replaced the old provision relative to 
who may petition for probate does not 
in fact replace such section. The new 
section referred to by the heirs has to do 
with the production of a will for probate, 
and the new sections go on to provide 
for the petition to probate, as a separate 
and additional proceeding. The executor 
is a “person interested.” Receiving com- 
pensation for his services is sufficient 
to make out a monetary interest if need 
be. But over and above this “any one is 
interested who may desire to make any 
legal use of the will.” 


PRINCIPAL AND INCOME ALLOCATIONS 


Bruner’s Will, 70 A. (2d) 222 (Pa.). 
Will gave trustees authority to sell at 
any time that they deemed it advisable. 
The estate consisted, inter alia, of oil and 
gas leases in Indiana and Illinois. The 
trustees sold a portion of the oil pro- 
duced from a tract of land by lessee and 
received a bonus along with the sales 
price. The trustees also received a cash 
payment and a royalty from the sale of 
oil produced from another tract by one 
to whom the trustees assigned an oil 
lease. Lower court held that the proceeds 
from the sale and the royalties were not 
income payable to life tenants, but be- 
longed to corpus. Appeal by life tenant. 


HELD: Affirmed. The proceeds from 
the sale, the bonus and the royalties were 
properly allotted to the corpus of the 
estate rather than to income payable to 
life tenants. A life tenant under will 
devising realty in trust, with direction 
to pay net income to life tenants, is en- 
titled to royalties from oil wells drilled 
thereon during testator’s lifetime, and 
same principle applies, though no well be 
drilled, if trustees are empowered by 
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will to sell or lease oil, but if will gives 
them no such power, nor authority to 
operate oil business, royalties received 
under lease are principal, not income. 


Crawford’s Estate, 67 A. (2d) 124, 
(Pa.). Trust was created in 1935. After 
1945 stock dividends were received on 
trust stock and capital gains made on 
stock sold. Auditing judge decided, under 
Pennsylvania Rule of Apportionment, 
that life tenant had vested right to share 
of stock dividends and capital gains. Re- 
maindermen claimed interest of life ten- 
ant in such accumulated unpaid corpora- 
tion profits was contingent and was de- 
stroyed by Uniform Principal and In- 
come Act of 1945, providing cash div- 
idends go to life tenant and stock div- 
idends to remaindermen. 


HELD: Affirmed. Gift of equitable life 
estate in income is grant of vested prop- 
erty interest, and Legislature may not 
thereafter qualify or extinguish it. Uni- 
form Principal and Income Act may be 
applied constitutionally only to trusts 
created after its effective date, as re- 
spects ascertainment and distribution of 
accumulated corporate earnings. 


PRIVILEGED COMMUNICATION 


Shaffer v. Liggett, 91 N.E. (2d) 273, 
(Ohio App.). In a will contest the execu- 
tor, who had been the attorney for the 
testatrix, refused to answer whether or 
not he had found any will other than the 
one being contested at any place after 
the testatrix’s death, on the ground that 
the evidence sought was a privileged 
communication, and the trial court sus- 
tained the objection to the question. 


HELD: At the time the question was 
asked of the executor, there was no evi- 
dence in the record that there was any 
other will in existence; nor if there was 
such a will that it had been prepared by 
the executor-attorney-witness and that 
he was consulted as atorney in its 
preparation; or that such alleged will 
was under his control during the lifetime 
of the testatrix. Under these circum- 
stances, it was error for the trial court 
to hold that the question under consider- 
ation would have invaded the privilege 
accorded to the witness because of the 
attorney-client relationship. 


PROBATE 


Weese v. Weese, 58 S.E. (2d) 801, 
(W. Va.). It was alleged in the bill that 
the defendant fraudulently probated a 
prior will instead of the will that had 
been read to the plaintiffs. 


HELD: After the expiration of two 
years, this suit in equity could not be 
maintained under the West Virginia 
statute, although a fraud may have been 
committed. The Court volunteers the 
statement that the plaintiffs are not rem- 
ediless if there was a later will, because 
they can probate it, or if it is lost, they 
can prove its contents. 
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RETENTION OF OWN STOCK BY TRUSTEE 


Farr v. First Camden National Bank 
& Trust Co., 66 A. (2d) 444, (N. J. 
Super. Ct., Ch. Div.). Decedent owned 
75 shares of The Camden National Bank, 
representing 742% of the entire capital 
of that bank, having a book value of 
about $60,000. He also owned 15 shares 
in The First National State Bank of 
Camden (a much larger bank), having a 
book value of about $4,000. The First 
National Bank was designated as trustee 
of the residuary estate in the decedent’s 
will. Shortly after his death, this bank 
and the Camden National Bank merged. 
The merged institution began administra- 
tion of the decedent’s estate. The merged 
bank as trustee (the defendant in this 
suit) received 240 shares of its own stock 
for the estate. This stock was issued on 
the basis of three shares for one of the 
Camden National Bank, and one share 
for one of the First National State Bank. 
As trustee, it promptly sold 100 shares 
at $425 per share. After a number of 
years, it sold the remaining 140 shares 
for $12 a share. 


The will authorized the trustees to re- 
tain “such stocks, bonds, and other secur- 
ities, as may belong to me or in which 
I may have any interest, at the time of 
my death. . .. This clause in my said 
will is, by me, therein placed because I 
desire that my said executors, and trus- 
tees or trustee, may not be in any way 
embarrassed in their efforts to conserve 
my said estate.” The infant beneficiaries, 
by their guardian ad litem, challenged 
the trustee’s right to retain the 140 
shares. The exceptions to the trustee’s 
accounting were overruled. 


HELD: Reversed. Where trustee has 
right to retain stock of which decedent 
died possessed, it cannot properly retain, 
in substitution thereof, the stock of a 
successor corporation received as a re- 
sult of a merger where such stock is not 
substantially the equivalent of the old 
stock. The “immunity clause” in de- 
cedent’s will protected the trustee only 
to the extent of the 15 shares in the 
First National State Bank. The trustee 
is liable for the difference in value, at 
time of merger, of 125 shares of the new 
stock, to wit, $425 per share, and the 
ultimate sales price of $12 per share. 


REVOCATION OF WILL 


Speroni v. Speroni, 92 N.E. (2d) 63, 
(Ill.). Peter Speroni married Esther 
Speroni in 1921 and they lived together 
as man and wife until Peter’s death in 
1940. Unknown to Peter, Esther obtained 
a divorce in Arkansas in 1934 and in 


1939 married Huddleston, who in 1940: 


committed a murderous assault on Peter. 
In 1932 Peter had executed a will devis- 
ing all his property to Esther. The heirs 
of Peter Speroni alleged that the divorce 
and subsequent marriage of Esther to 
Huddleston revoked the will. 


HELD: Although a will may be re- 
voked by implication and operation of 
law, the divorce and subsequent marriage 
of the spouse-beneficiary do not revoke 
a prior will by implication. 


RULE AGAINST PERPETUITIES 


Harrah’s Estate, 72 A. (2d) 587 (Pa.). 
Pennsylvania testator bequeathed prop- 
erty in trust to pay the income for life 
to his son, then to pay one-third of the 
income to son’s widow and two-thirds 
to son’s children and upon the death of 
any such child to distribute his or her 
share according to the intestate laws of 
Pennsylvania. All of the children of 
testator’s son were born prior to testa- 
tor’s death. Lower court held in a decree 
of distribution that the gifts in remain- 
der to the heirs at law of a grandson were 
invalid in violation of the rule against 
perpetuities. 

HELD: Reversed. The successive re- 
mainders to the heirs of those of testa- 
tor’s grandchildren who were living at 
testator’s death are separable from re- 
mainder to the heirs of a hypothetical 
grandchild who might have been born 
after the testator’s death. Thus the re- 
mainder to the heirs of a grandchild 
living at testator’s death vests within the 
permissible period and is valid. 


Bishop v. Hartman, 325 Mich. 115. 
Testator, who died in 1928, set up a trust 
under his will for the benefit of his widow 
and others which plaintiffs, heirs at law 
of the widow, claimed to be void as in 
contravention of the statute prohibiting 
the suspension of absolute power of alien- 
ation of land and in violation of the rule 
against perpetuities. Defendant, trustee 
under the will, does not deny this con- 
tention but relies on the statute of lim- 
itations and claims that the plaintiffs 
are bound by laches of the widow and are 
estopped. The facts indicate that the 
widow knew in her lifetime that she had 
the right to oppose her husband’s will 
but did not do so. 


HELD: Since the widow did not file 
an election to take against her husband’s 
will in her lifetime she estopped herself 
to deny the validity of the trust. Since 
the plaintiffs, her heirs at law, claim 
only through the widow, they are likewise 
estopped to question the provisions of the 
trust. The right of election of the widow 
to take under the husband’s will, being 
personal to her, ceases on her death. 


SPENDTHRIFT TRUSTS 


Borsch’s Estate, 67 A. (2d) 119 (Pa.). 
Life tenant, sele beneficiary of a spend- 
thrift trust for over 17 years, attempted, 
in accordance with a newly enacted 
statute, to disclaim her interest and 
thereby terminate the trust in favor 
of remainderman. Action of executor in 
opposing termination was sustained by 
lower court. 


HELD: Affirmed. The statute in ques- 
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tion, as applied retroactively, violated due 
process clause of state constitution by 
infringing on testator’s property right 
to have trust carried out as directed. 


Lamberton v. Lamberton, 38 N.W. (2d) 
72 (Minn.). HELD: The corpus and in- 
come from a valid spendthrift trust 
created by will of the divorced husband’s 
deceased father could not be considered 
in fixing amount of wife’s alimony. 


UNITED STATES BONDS 


Chase v. Leeter, 215 Pac. (2d) 756 
(Cal. D. C. of App.). Husband and wife 
executed a joint will in which they con- 
verted all their property into community 
property. After death of husband, wife 
sought to have title quieted in her as sur- 
viving joint tenant of certain property 
nominally carried in that status. Certain 
of the joint property was U. S. Govern- 
ment Bonds. Lower court held that the 
will (as a contract) failed to convert 
the U. S. Bonds to community property 
because the Treasury Regulations pro- 
hibited inter transfer, and that 
widow took these as surviving joint ten- 
ant so that they were not subject to pro- 
bate. 


Vivos 


HELD: The purpose of the regulations 
is an attempt on the part of Federal 
government to prevent one joint tenant 
from giving away his interest without 
consent of the other. Regulations provide 
that a valid decree in divorce proceedings 
approving a property settlement agree- 
ment is recognized. This shows policy of 
government to recognize voluntary trans- 
fers when approved by the court. A court 
of equity can prevent the perpetration 
of a fraud, and the Treasury Regulations 
allow one to stand. 


cannot be used to 


The court can order proceeds of bonds 
held by widow as community property 


subject to administration to carry out 
the terms of the will. 


Matter of Nettle, N.Y.L.J., Jan. 31, 
1950 (N. Y. App. Div.). Shortly before 
his death, the decedent made a gift to his 
wife of United States Series D Savings 
Bonds registered in his name. The Surro- 
gate held that a valid gift had been made, 
despite the fact that regulations of the 
Federal Government prohibited an inter 
vivos gift of war savings bonds issued 
in the name of a purchaser as sole owner. 


HELD: The regulations prohibiting 
transfer by gift of war savings bonds 
merely limit the rights of the donee as 
against the obligor, the United States 
Government, but do not affect the rights 
of the donee as against the donor. The 
gift was valid and can be given effect 
by a direction that the administratrix of 
the donor’s estate execute the necessary 
papers to add the name of the donee to 
the bonds as a co-owner, or in lieu 
thereof, that the administratrix redeem 
the bonds and pay the proceeds to the 
donee. 

[Committee members: Kenneth B. 
Cope, Canton, Ohio; Emma M. 
Cummings, Boston; Duncan Curry, 
Staunton, Va.; Paul E. Iverson, Los 
Angeles; Harold C. Jesse, New York; 
Charles B. Kaufmann, Davenport; 
Erie A. McCouch, Philadelphia; L. M. 
Merriman, Vero Beach, Fla.; Robert 
Neill, Jr., St. Louis; Franklin Riter, 
Salt Lake City; Thomas H. Wake- 
field, Miami. ] 
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Record Distribution 
Appropriations by the New York Com- 
munity Trust for charitable projects in 
the first half of 1950 rose to $478,461, 
the largest total in the organization’s 
history. 
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Foreign Money in Canada 
At Record $8 Billion 


A recent report on foreign invest- 
ments in Canada indicates enhanced in- 
terest in that country’s industrial pos- 
sibilities. Total foreign investment in 
the Dominion, it is estimated, reached 
a high of $7,977 million in 1949, $464 


million over 1948. This compares with 


a pre-war investment figure of $6,913 


million. Not included in the figure is 
the large amount of money earned by 
Canadian branches and subsidiaries in 
1948 which was put back into Canadian 
plants. 
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TRUST and PROBATE LITERATURE 


BUSINESS INTERESTS 


Federal Estate Taxation of Closely 
Held Interests. By Edward N. Polisher, 
Dickinson Law Review, Jan., 1950. 

Deals with the problem of ascertaining 
the valuation which will be placed on 
closely held business interests by taxing 
authorities. General discussion is fol- 
lowed by consideration of recent decisions 
regarding fractional interests in real es- 
tate, corporation stock, proprietorship 
and partnership interests and the effect 
of agreement of sale, option or other 
restrictive agreement upon valuation. 


Business Interests in Estates. By W. T. 
Hackett, Trusts and Estates, Feb., 1950. 

Establishment of value of closely held 
corporation shares — Difficulties involved 
in making adjustments, particularly 
amount of time consumed — Suggests 
clarification of estate tax laws on ques- 
tion of valuation and submits formula. 


Business Interests in Estate Planning. 
By George B. Gordon, Trusts and Es- 
tates, July, 1949. 

Integration of value into estate plan. 
Discusses four basic needs in ownership 
of a business each of which offers a 
hazard to the estate. These he describes 
as (1) The need for liquidity, (2) In- 
demnity against the loss of the wage ele- 
ment, (3) Indemnity against loss of a 
co-owner’s skills and (4) Investment bal- 
ance. Also discusses effect of guaranteed 
market upon which to sell decedent’s in- 
terest. 


DECEDENTS’ ESTATES 


Hazards of Short Cuts in Avoiding Pro- 
bate. By Laurence H. Tharp, Trusts and 
Estates, Sept., 1949. 

Joint tenancy — joint access safe de- 
posit box — joint tenancy safe deposit 
box — Delivery by unrecorded deed or 
untransferred stock — Undelivered deed 
or negotiable stock to be found after 
death — Legally completed transfer by 
gift, with oral agreement — retention of 
life estate — deed in escrow to be deliver- 
ed after death — sealed envelope to be 
delivered after death — secret “cross 
trusts” — discusses fundamental de- 
ficiencies of foregoing — other hazardous 
contingencies — remedies and general 
comment. 

Suggested Simplication of Laws for 
Administration of Small Estates. By Le- 
roy B. Staver, The Trust Bulletin, Oct., 
1949. 

Discussion of statutes in general con- 
cerning simplification — Present laws 
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afford no relief — Causes undue cost and 
delay — Suggests a streamlined statute. 


Non-Securities Assets: II. Forest 
Lands. By Robert Moore, Trusts and Es- 
tates, Nov, 1949. 


Method of determining value of timber, 
factors which must be considered in its 
disposition. Things a trustee owner must 
know and consider in arriving at a value 
for any purpose. Use of consulting for- 
ester. Aerial photographs. Cruises and 
Appraisals. 


Rights of Administrator of Insolvent 
Estate Against Beneficiary of Bonds Pur- 
chased by Decedent. By Joseph M. F. 
Ryan, Jr., Georgetown Law Review, Jan., 
1950. 

Incisive analysis of rights of creditors 
against the beneficiary of United States 
Savings Bonds where death of the pur- 
chaser and consequent vesting of pro- 
ceeds in donee beneficiary renders pur- 
chaser’s estate insolvent. 


Validity of State Restrictions on Test- 
amentary Disposition to the United 
States. The Yale Law Journal, March, 
1950. 

This is a discussion of the recent case 
in which the Supreme Court of the 
United States, reviewing the Burnison 
case on appeal, upheld California’s right 
to bar bequests to the Government. 


The Capacity of Executors and Admin- 
istrators to Sue in a Foreign Jurisdic- 
tion. Columbia Law Review, April, 1950. 


Discusses influence of concept of arti- 


ficial personality on courts — common 
law rule and modifications — situs of 
property — exceptions to general rule 


that foreign representatives cannot sue 
such as on negotiable instruments, for 
wrongful death and sometimes for causes 
arising after death — capacity of foreign 
representatives — security and conven- 
ience of local creditors — unified admin- 
istration — discrimination against cred- 
itors — many cases cited. 


Legal Aspects of United States Sav- 
ings Bonds. Virginia Law Review, April, 
1950. 

Discusses federal regulations and their 
effect on local law, including requisites 
for wills — deals with gifts inter vivos 
and causa mortis — effect of fraud — 
rights of creditors. 


American Estates in England. By H. D. 
G. Trew, Trusts and Estates, May, 1950. 


Discussion of English law governing 
estates or interests of American citizens 


— Doctrine of domicile — Immovable 
and movable property — Personal repre- 
sentative — Administration by power of 
attorney — Death duties. 


ESTATE PLANNING 


Estate Planning Under the Revenue 
Act of 1948 — The Regulations. By A. 
James Casner, Harvard Law Review, 
Nov., 1949. 

Short supplement to earlier Review 
article deals with estate trusts, power of 
appointment trusts, insurance and in- 
ability to prove order of deaths in light 
of regulations approved May 13, 1949. 


The Corporate Trustee in Planning Es- 
tate. By Henry H. Judson, Washington 
Law Review, Aug. 1949. 
very in- 
practical 


This article contains some 
formative matter regarding 
problems to be overcome in planning 
estates. A check list is also included, 
which would aid in setting up a plan. 
Articles concerning the need of a C.P.A. 
and an advanced life underwriter in es- 
tate planning follow this article. 


Drafting and Revision of Wills and 
Trust Instruments Under the Revenue 
Act of 1948. By H. D. Battle, West Vir- 
ginia Law Quarterly, June, 1949. 

Discusses necessity of revision of wills 
and trust instruments in the light of the 
Revenue Act of 1948, giving examples of 
its application under given sets of fact, 
recommends equalizing estates of hus- 
bands and wives, a periodic review of 
wills and acknowledges each estate to be 
a different problem. 


Proper Will Drafting. By N. Baxter 
Maddox, Trusts and Estates, March, 1950. 
Discussion of items giving most trou- 
ble in handling estates and trusts under 
poorly prepared instruments — Trust in- 


come — Use of principal — Payment of 
taxes — General powers — Special pow- 
ers — Handling continuation and dis- 


position of business interests. 


Function of the Lawyer in Estate 
Planning. By Charles I. Stone, Washing- 
ton Law Review, Aug., 1949. 

A comprehensive discussion of the 
problems encountered by a lawyer en- 
gaged in Estate Planning, with some 
good practical suggestions and com- 
ments. 


Estate Planning Under the Spiegel 
Case and Rule of “Worthier Title.” By 
Willis Ritter, The Trust Bulletin, Oct., 
1949. (Also Trusts and Estates, Sept., 
1949). 
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Spiegel Case an unfortunate decision 
— Discussion of elements involved — 
Discussion of the Hallock doctrine — Ex- 
planatory cases — Danger of generaliz- 
ing — Way out is to particularize — 
Taking by descent a “worthier title’ — 
Struggle to determine settlor’s intent — 
Beware end limitations to “heirs” — 
Only way to escape tax. 


Rich Men Have Problems. By Edgar J. 
Myers, Trusts and Estates, Nov., 1949. 


Interesting illustrated example of ef- 
fect of too little or no estate planning, 
looking ahead to necessary liquidity. Cor- 
rective procedures. Hypothetical probate. 
Discusses problem of valuation of good 
will and forced liquidation. 


Major Aspects of Life Insurance in 
Estate Planning. By Willard H. Pedrick, 
Taxes (The Tax Magazine), Dec., 1949. 

Discusses tests for determining whether 
insurance is to be included in the taxable 
estate — whether insurance is payable 
in fact to the estate — when an insured 
pays his premiums indirectly and when 
he has an incident of ownership. 


Life Insurance and Estate Planning. 
By Harrison B. Clapp, Taxes (The Tax 
Magazine), Jan., 1950. 





Very informative points out uses to 
which life insurance is peculiarly adapt- 
ed in estate planning and the special 
problems which life insurance raises for 
the planner. 


The Current Importance of Estate 
Planning. By Edward N. Polisher, Taxes 
(The Tax Magazine), March, 1950. 

Emphasizes the importance of the es- 
tate plan and of a frequent review of it. 


Distressed Beneficiaries. Trusts and Es- 
tates, April, 1950. 


This is an interesting editorial com- 
ment on tragic result of want of author- 
ity in trust instruments, particularly to 
use principal for widows and children. It 
also raises question of advisability of 
restricting investments. Income _bene- 
ficiary as compared with remainderman 
as prime object of bounty. Counsel should 
point out need of flexibility in the exer- 
cise of trust powers. Answer lies in care- 
ful estate planning. 


Better Estate Planning Aids Trustees. 
By N. Baxter Maddox, Trust Bulletin, 
April, 1950. 


Answers to questions “What are the 
most common faults you find in wills?” 
“What are the most important items the 
attorney must watch for in will drafting? 
and “What items have given you the 
most trouble in handling estates and 
trusts resulting from poorly prepared 


instruments?” Subjects covered — per- 
sonal effects and the home — trust in- 
come — power to use principal — broad 


powers — special powers. 
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Sins of Oversight In Wills and Trusts. 
By Paul B. Sargent, Boston University 
Law Review, June, 1950. 


Things sometimes forgotten re wills: 
a child or issue of deceased child, guar- 
dians, bond exemption, apportionment 
clauses, goods and chattels, powers of 
sale and compromise, common disaster 
clause, codicil after amending trust in 
case of “pour-over,” advisability of using 
percentages, etc. Things sometimes for- 
gotten re trusts: Discretion to use prin- 
cipal, adequate provisions to fill vacan- 
cies in the office of trustee, spendthrift 
clauses, rule against perpetuities, 
spouses, marital deduction advantages, 
estate and gift tax traps, etc. This article 
contains a valuable list of reminders. 


Marital Deduction — Insurance Oppor- 
tunities. By David Stock, Trusts and Es- 
tates, July, 1949. 

Discusses various applications of in- 
surance proceeds against risk of prede- 
cease of spouse. Owning of life insurance 
by others than insured. Use of insurance 
where interest in closely held corporation 
composes marital portion. Discusses con- 
sumption of principal of marital portion 
and wife’s uncertain income from bus- 
iness interest. 


PENSIONS 


Trusteed Pension Plans. By Laurence 
E. Coward, Trusts and Estates, March, 
1950. 

Opportunities for trust companies in 
pension field — Union demands — Ad- 
vantage of Trusteed plans — Interest, 
mortality and expense — Flexibility — 
Cost comparisons — Investment of pen- 
sion monies — Book and market values 
— Installing a plan. 


The Field for Pensions. By Cornelius 
Kurtz, Trusts and Estates, April, 1950. 


Discussion of rule pension plan in priv- 
ate industry and its effect upon indus- 
trial relations — Inevitable obsolescence 
— Pension or profit sharing plan? — 
Funding plan — Combination of plans — 
Adventure in employee relations. 


Union Sponsored Pensions. By Samuel 
N. Ain, Trusts and Estates, May, 1950. 


Discusses deduction by employer of 
income tax. Cites Times Publishing Co. 
13 T.C. #46. Separation of Pension and 
Welfare Funds. Use of Terminal fund- 
ing. Qualifying industry-wide plans. 


PERPETUITIES 


Perpetuities and Alienation Restraints 
— Distinction Between Two Rules Clar- 
ified. By Franklin Riter, Trusts and Es- 
tates, Sept., 1949. Also in The Trust 
Bulletin, Oct., 1949. 


Indicates tax aspects if dispositions are 
emphasized at sacrifice of consideration 
of problems concerning legality of dis- 
positions — lack of understanding of 
relationship of rule against restraints 
























Southern California 
Edison Company 


DIVIDENDS 


COMMON DIVIDEND NO. 163 


PREFERENCE STOCK 
4.48% CONVERTIBLE SERIES 
DIVIDEND NO. 14 


PREFERENCE STOCK 

4.56% CONVERTIBLE SERIES 

DIVIDEND WO. 10 
The Board of Directors has author- 
ized the payment of the following 
{ quarterly dividends: ‘ 

50 cents per share on the Com- 
mon Stock; 

28 cents per share on the Pref- 
erence Stock, 4.48% Convertible 
Series ; 

281/, cents per share on the Pref- 
erence Stock, 4.56% Convertible 
Series. 

All three dividends are payable 
October 31, 1950, to stockholders 
of record October 5, 1950. Checks 
will be mailed from the Company's 

office in Los Angeles, October 
31, 1950. 


1 | P.C. HALE, Treasurer 
September 15, 1950 
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Dividends were declared by the 
Board of Directors on 
September 7, 1950, as follows: 


4% Cumulative Preferred Stock 
34th Consecutive Regular 
Quarterly Dividend of One Dollar 
($1.00) per share. 


$5.00 Par Value Common Stock 
Regular Quarterly Dividend of 
Eighty Cents (80¢) per share. 


Both dividends are payable September 29, 
1950, to stockholders of record at the 
close of business September 18, 1950 


Checks will be mailed. 
Robert P. Resch 
Vice President and Treasurer 


* 


INTERNATIONAL MINERALS 
& CHEMICAL CORPORATION 
General Offices: 20 North Wacker Drive, Chicago 6 


699 








to rule against perpetuity — future in- 
terests or estates — application of the 
“rule” in Sahlender case. 


POWERS OF APPOINTMENT 


Powers of Appointment. By Gilbert T. 
Stephenson, The Trust Bulletin, Jan., 
1950. 

General uses — Flexibility — Caution 
about use of powers — Specific applica- 
tions — Extent of creation of powers — 
Restricted meaning of term — To provide 
for undeterminable needs of children — 
Adopted children — Incompetents — 
Other members of family — Control — 
Divorce situations — Failure of issue and 
death — Postpone vesting — Creditors — 
Literature on powers. 


TAXES 


Transfer To Avoid Estate Taxes as a 
Transfer in Contemplation of Death. 
By David S. Kaplan, California Law Re- 
view, June, 1949. 


This note considers various problems 
under the above heading; particularly as 
to how the “integrated transaction” 
theory, as discussed in the Supreme 
Court case of Allen v. Trust Company of 
Georgia, will be applied in future cases. 
Some inequities in present contemplation 
of death clause are set forth. 


Joint Ownership Reappraised. By Law- 
rence G. Knecht, Trusts and Estates, 
July, 1949. 


Discusses types of joint ownership — 
the home — joint tenancy tax problems 
— gift tax questions — income taxes — 
losses and gains — substitute for will — 
relative inflexibility as compared to will. 


Marital Regulations Interpreted. Panel 
Discussion Under Chairmanship of Wal- 
ter L. Nossaman. Trusts and Estates, 
Aug., 1949. 


Common disaster or survival clause 
apart from marital deduction provisions. 
Where marital deduction involved excep- 
tions to terminable interests disqualify- 
ing marital deduction. Cautionary com- 
ments about use of common disaster or 
survival clauses — where returns must 
be filed re community property. Con- 
versions from community to separate 
property. Includible insurance in compu- 
tation of gross estate and marital de- 
duction. Income tax basis under 1948 
amendment. Includible annuity contracts. 


Tax Court’s Influence on the Tax Law. 
By Harry H. Haden, Virginia Law Re- 
view, Oct., Nov., 1949. 

Discusses at length the substantive 
elements of federal taxation and the 
influence exerted by the Board and the 
Tax Court upon particular problems. In- 
clndes charts showing the percentage of 
cases affirmed by the appellate courts. 


Inter Vivos Transfers Within the “Pos- 
session or Enjoyment” Clause. Texas Law 
Review, Nov. 1949. 
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Discussion of the case of Commissioner 
v. Church’s Estate, 335 U.S. 632, which 
held trust whereby income was reserved 
for life and for distribution at his death, 
was transfer intended to take effect 
in possession or enjoyment at or after 
his death, and the corpus should be in- 
cluded in his gross estate. 


State Death Taxes — Utilization and 
Apportionment of the Federal Estate 
Tax Credit, University of Pennsylvania 
Law Review, Nov., 1949. 


Considers some of the problems faced 
by the taxpayer who wishes to claim the 
federal credit by which he may offset 
against 80% of the federal estate tax 
those state death taxes actually paid. 
Discusses the apportionment among 
states in which decedent had property of 
the revenue received by state “slack 
taxes” adopted by the states to take ad- 
vantage of the federal estate tax credit. 


The New Tax Law. By Paul E. Farrier 
and W. F. Stevens, Trusts and Estates, 
Nov.; 1949. 


Discusses Technical Changes Act of 
1949 concerning effect upon use of ir- 
revocable inter vivos trusts. Reviews his- 
tory of application of estate tax laws 
from May v. Heiner (1930) to Church 
and Spiegel cases. Discusses things to be 
considered concerning taxability of trans- 
fers before and after October 8, 1949. 

(See also Present Status of the Spiegel 
and Church Problems. By Winfield T. 
Durbin, Taxes (The Tax Magazine), 
Dec., 1949.) 


Federal Tax Problems of Attorneys 
For Estates. By Jack R. Miller, Iowa 
Law Review, Fall, 1949. 

The article discusses the duties and 
liability of the executor or administrator 
pertaining to Federal Taxes, including 
income, estate and gift taxes and Federal 
liens. 


Current Issues Concerning the Marital 
Deduction. By D. H. McLucas, Taxes 
(The Tax Magazine), Dec., 1949. 


Discusses unsolved questions concern- 
ing marital deduction including survival 
and common disaster clauses — diver- 
sion of income to pay debts and taxes — 
unproductive property and gifts of the 
remainder to the estate of the surviving 
spouse. 


Income Tax Problems of Trusts. By 
Paul Farrier, Taxes (The Tax Maga- 
zine), Dec., 1949. 

Reviews recent decisions on questions: 
(1) When are trusts to be taxed as 
corporations? (2) When are separate 
trusts created? (3) When is assigned 
trust income taxable to the Assignor? and 
(4) When is the income of a trust tax- 
able to the grantor? 


The Case Against Estate Tax In- 
creases. By R. C. Osgood, Trusts and 
Estates, Dec., 1949. 


States increases are unjustified as to 
either estate or gift taxes. Gives some 
very interesting facts and figures in the 
history of those taxes. Comments about 
economic effects, the fiscal situation and 
levy on capital for current expenses. 


Tax and Legal Clinic (Current Ques- 
tions Answered at Mid-Continent Confer- 
ence). Trusts and Estates, Jan., Feb., 
1950. 


Questions and answers on joint ten- 
ancy gift — Power of appointment of 
corpus of a trust by widow — Interest 
on “G” bonds — Capital Gains — Re- 
nunciation — Effect of spendthrift clause 
on right of grantor to assign his income 
from trust — Liability of executors and 
administrators to report income for year 
in which estate is terminated — Marital 
trust — Delivery of appointed property 
— Gift tax — Pension trusts — Per- 
petuities —- Corporate trust income tax 
— Life insurance Marital deduction 
problems. Many citations are given. 





Irrevocable Trusts. By M. N. Friedland, 
Taxes (The Tax Magazine), Feb., 1950. 

Reviews the Clfford and subsequent de- 
cisions. 


A Bogeyman for 
By Richard P. 
Tax Magazine), 


Personal Liability: 
the Estate Fiduciary. 
Hadley, Taxes (The 
Feb., 1950. 


Reviews applicable statutes, regula- 
tions and decisions, and recommends pro- 
cedure to safeguard the executor. 


Valuation of Close Held Stocks: A Lot- 
tery in Federal Taxation. By Ralph S. 
Rice, University of Pennsylvania Law 
Review, Feb., 1950. 

This article examines the theory under 
which determinations of “‘value”’ in feder- 
al taxation have been left to the largely 
uncontrolled discretion of the Commis- 
sioner and the courts; reviews the actual 
operation of the theory; and suggests a 
method of improving the present system 
of valuation, particularly with respect to 
stocks as to which no market data are 
available. 


Transfers To Take Effect in Possession 
or Enjoyment on Death. By Ray A. 
Brown and William G. Moore, Taxes 
(The Tax Magazine), March, 1950. 


Reviews legislation and cases on the 
subject. 


Barred Estate Tax Refunds. By Wil- 
liam K. Stevens, Taxes (The Tax Maga- 
zine), March, 1950. 

Illustrates the importance under the 
Technical Changes Act of carefully ex- 
amining the effect of closing agreements 
and compromises on estate tax refunds. 


Taxes — Insurance — and Stockholder- 


Survivor Agreements. By Aaron L. 
Danzig, Taxes (The Tax Magazine), 
March, 1950. 
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Discusses six involved tax problems to 
be watched when using life insurance to 
implement this type of agreement. 


Property Previously Taxed. By Joseph 
Trachtman, Trusts and Estates, March, 
1950. 

Property received by decedent from his 
or her spouse not eligible for property 
previously taxed deduction — split gifts 
— Reduction of deduction — Example of 
taking more advantage of inter vivos 
trust — Obtaining marital and property 
previously taxed deductions. 


Technical Changes Act of 1949 “Pos- 
session or Enjoyment” Clause of I.R.C. 
811(c). By Paul Anderson, Stephen A. 
Bryant, Michigan Law Review, March, 
1950. 

Discusses application of Sections 7 and 
8 to specific types of transfers involving 
(a) reservation of an interest in, or con- 
trol over, income (b) those made prior 
to 10/8/49 with and without retention 
of a reversionary interest and (c) trans- 
fers made after 10/7/49. A very well 
done review of decisions and legislation 
on the taxability of transfers since the 
decision on May v. Heiner with relevant 
citations. 

(See also Congress and the Church and 
Spiegel Cases. By Harold G. Wren, Miss- 
issippi Law Journal, March, 1950.) 


Reciprocal Trusts — Mitigating Fea- 
tures of the Technical Changes Act of 
1949. By Paul Anderson, Michigan Law 
Review, March, 1950. 

Discusses application of Lehman case 
and mitigation of its retroactive applica- 
tion by Sec. 6 of Technical Changes Act 
and the release of powers therein pro- 
vided. 


since 1894 





Will Combination of Powers Defeat 
Marital Deduction? By Albert Mannheim- 
er and Henry L. Wheeler, Jr., Trusts and 
Estates, Aug., 1949. 


Discusses tax consequences in giving 
wife power to appoint to children during 
her lifetime in addition to giving her 
general testamentary power. Its effect 
upon qualification for marital deduction. 
Impact of gift tax upon its exercise and 
what amount would be so taxed. The 
Gregory case. Cites instances where use 
of power to so appoint during lifetime 
would be advantageous. 


A Rebuttal on Combined Powers of 
Appointment. By Joseph Tractman, 
Trusts and Estates, Sept., 1949. 


Refers to preceding article. 


Marital Deduction Formulas Where In- 
terest of Surviving Spouse Is Affected by 
Taxes. By I. A. Powers, Taxes (The Tax 
Magazine), Aug., 1949. 


Sets forth several formulas for estab- 
lishing the marital deduction where the 
amount of the deduction is dependent up- 
on the amount of the taxe§ — federal, 
state or both — and clearly evidences the 
advisability of providing that all taxes 
shall be paid out of property other than 
that qualifying for the marital deduc- 
tion. 


Assignment of Life Policies and the 
Marital Deduction. By Robert J. Lawthers 
Taxes (The Tax Magazine), Aug., 1949. 


Discusses the effect of loans by banks 
and insurance companies on the marital 
deduction when insurance policies are 
used as collateral. 


Changes in the Marital Deduction Reg- 
ulations for Estate Tax. By John E. Wil- 
liams, Taxes, Sept., 1949. 


“FIRST” IN WISCONSIN 


@ First in Trust Assets 

@ First in Experience 

@ First in Facilities 

@ Trust Service Exclusively 


FIRST WISCONSIN TRUST COMPANY 


MILWAUKEE 





OcroBerR 1950 


Discusses changes between tentative 
regulations proposed November 6, 1948 
and those finally published May 19, 1949 
in the light of recommendations by Penn- 
sylvania tax groups. 


Trust Income and the Payment of 
Premiums. By Wentworth T. Durant, 
Taxes (The Tax Magazine), Oct., 1949. 


Reviews cases and Federal Legislation 
on the subject for the last twenty years. 
Concludes that the existing rule that only 
so much of the income of a trust as is 
actually applied to payment of premiums 
on the life of the grantor is taxable to 
the grantor may be changed if it reaches 
the Supreme Court. 


Adequacy of Consideration in Transfers 





Your 
Representative 


in 
Connecticut 


This leading Connecti- 
cut bank .... the fourth 
oldest in the United 
States ....is well quali- 
fied by experience to act 
in any fiduciary capacity 
for banking institutions, 
or others administering 
property in this state. 


Established in 1792 


Resources over $180,000,000 


Hartford | 


National Bank 
and Trust Company 


HARTFORD, CONNECTICUT 


Member Federal Deposit Insurance Corp. 
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with Divorce Proceedings or Separation 
Agreements. By Joseph G. Egan, Mich- 
igan Law Review, March, 1950. 


Discusses estate and gift tax conse- 
quences of advance agreements concern- 
ing alimony and division of property — 
claim of surviving spouse against estate 
of other and its deductibility from gross 
estate. Value of including agreement in 
decree of divorce. Taxability of transfer 
as gift. 


Estate Tax Apportionment. By Gabriel 
Pap, Trusts and Estates, April, 1950. 


Many estates have been distributed 
otherwise than intended because of im- 
pact of taxes — Law permits payment 
of death taxes to be directed by will and 
New York permits it by inter vivos in- 
strument. Discussion of forms which di- 
rection may take under New York law — 
Progressive rates v. equal apportionment 
— Apportionment by ratio — Effects of 
distortions — Tax partition against 
will — Specific directions — Effect of 
remainder interests. 


Marital Deduction Act. By Daniel J. 
Reidy, Trusts and Estates, May, 1950. 


New York law becoming effective 
October 1, 1950. Brings New York estate 
tax law, so far as practical, into con- 
formity with Federal law. Not retroac- 
tive. Property previously taxed. Compar- 
ison with Federal law. Typical computa- 
tions. 


Marital Deduction Problems. By 
Thomas S. Edmonds, Trusts and Estates, 
June, 1950. 


Function of marital bequest — Types 
and examples — Pros and cons of 
formula — Second type of formula — 
Specific devises and legacies — Manner 
of administration irrelevant — Effect of 
taxes — Allocation of assets — Effect of 
encumbrances. 


Techniques of Avoidance of Interna- 
tional Double Estate Taxation. By George 
R. Sherriff, Tulane Law Review, June, 
1950. 


Author points out possible remedies of 
avoiding destruction of estates through 
double taxation by two or more countries 
and shows conflict between Internal Rev- 
enue Code and treaties with countries 
such as Great Britain, Liberia and Can- 
ada. 


TRUSTS 


The Significance of Young vs. Tudor 
On Trustees’ Accountings. By Paul B. 
Sargent, Boston University Law Review, 
Jan., 1950. 


Young v. Tudor is a Massachusetts 
case involving the determination of the 
time of distribution of a trust and the 
impact of the rule against perpetuities. 
It particularly discusses the question of 
notice and to whom it must be given. 
Court, interestingly, takes position that 
guardian ad litem stands in the position 
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of an advocate rather than an officer of 
court and places particular emphasis on 
the necessity of the beneficiary safe- 
guarding his own rights. (Also see Bos- 
ton University Law Review, April, 1949, 
page 259.) 


Construction of Interest in Limitations 
to Grantor’s Heirs. University of Chicago 
Law Review, Autumn, 1949. 


Discusses failure of limitation because 
beneficiaries may die prior to becoming 
entitled to their interests and designating 
“heirs” as the ultimate beneficiaries. 
Article brings out usual purpose of 
Court to seek intention of creator of 
estate — is it a reversionary interest or 
a remainder — emphasizes the problem of 
the touchstone of intention as against 
fixed rules of construction; suggesting an 
alternative, giving effect to the literal 
words of the disputed limitation. It 
stresses need and value of a clear and 
predictable rule. 


Limitations To Settlors’ Heirs. By M. 
L. Lieberman, California Law Review, 
June, 1949. 


A discussion of the problems involved 
in determining whether a limitation to 
settlors’ heirs in an inter vivos trust is 
a true remainder or a reversion in the 
settlor. The growth of New York law 
and California law, in this regard, is 
compared, and discussed. 


New Problems of Trust Investment. By 
Richard P. Chapman, The Trust Bulletin, 
Sept., 1949. 


Selection of investment risks — No 
hedge against inflation — Prudent-Man 
rule widely accepted — Diversification 
percentages — Ratios should reflect qual- 
ity — Position of established enterprises 
stronger — Individual treatment for each 
trust — Mechanical diversification not 
the answer — Don’t over-emphasize 
marketability — Fixed income securities 
— Government fiscal policy a factor — 
Flight from the pound — Refuge in short 
term investments — Common stocks offer 
main hope — Illustrations. 


Rule Against Prolonged Indestructibil- 
ity of Private Trusts. By Joseph P. Mor- 
ray, Illinois Law Review, Sept.-Oct., 
1949. 


Discusses the various types of inde- 
structible trusts and the legal effect of 
their provisions which attempt to clothe 
the trust with indestructibility. 


An Evaluation of Potential Surcharges 
and Effect on Trustees. By W. D. Gal- 
lagher, The Trust Bulletin, Oct., 1949. 


Reasons for surcharge — “Prudent 
Man” a real standard — Negligence and 
errors of judgment distinguished — Al- 
locations between principal and income 
— Importance of recording reasons for 
group judgment Primary concern 
should be prudent action — The dom- 
inant motive. 











Trustee’s Liability to Cestui Where 
Concerted Action Has Prematurely Term- 
inated a Spendthrift Trust. Virginia Law 
Review, Nov., 1949. 


An interesting note, the scope of which 
is clearly indicated by the title. 


Caretaker or Manager? By Paul 
Thompson, Trusts and Estates, Jan., 
1950. 


Review of Trustee’s duties — Evolu- 
tion of Standards — Treatment of life 
tenants and remaindermen — Reviews 
Fundamental Tenets of a Trustee — 
Laws of investments and administration. 


Extent of the Trustee’s Duty Not To 
Compete. Columbia Law Review, Jan., 
1950. 

Discussion of undivided loyalty prin- 
ciple as applied to competition with ces- 
tui’s enterprise. Derivation of duty not 
to compete — American and English 
law. Extent duty of trustee’s operating 
business — persons under inhibition. 
Trust control of two or more businesses 
in competition. 


Current Economic Developments Af- 
fecting Trust Investments. By Marcus 
Nadler, The Trust Bulletin, Feb., 1950. 

New developments and new problems 
— Past not a sure guide for future — 
Results different after World War II — 
New permament developments — Major 
depressions unlikely — Effect of world 
politics — Bondholders hit twice — 
Equity and wholesale prices compared — 
Equities in France a better hedge — 
Factors favoring equities — Suggested 
policies. 


Whither Trusteeship? By Mayo A. 
Shattuck, Trusts and Estates, Feb., 1950. 
Also in March Trust Bulletin. 

Reviewing history and progress of 
American Trusteeship. A most interest- 
ing look at the trust as a going institu- 
tion. 


Should Trustees Be Conservators? By 
Louis S. Headley, Trusts and Estates, 
Feb., 1950. Also in March Trust Bulletin. 

A review of the history of trusts and 
the author’s look to the future. Discusses 
particularly protection of principal, 
changes in fiduciary functions and par- 
ticularly the question of conservation of 
principal and the preservation of values. 
Types of investments to be considered — 
purchases for appreciation. 


The Modern Philanthropic Foundation 
— A Critique and a Proposal. The Yale 
Law Journal, Feb., 1950. 


Analyzes the results of various foun- ) 


dations and concludes that the modern 
philanthropic foundation, originally de- 
signed to perform only a public function, 
“has been tailored to serve private pur- 
poses as well.” 


“In its philanthropic accomplishments, 


the foundation has often fallen short of | 
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its tremendous potential. To prevent 
further deterioration, it has been pro- 
posed that tax exemption be withdrawn 
from those foundations which serve two 
masters.” 


Trust Business In Retrospect, 1920- 
1950. By Gilbert S. Stephenson, Trust 
Bulletin, April, 1950. 


Reflects trends during the last 30 years. 


Subjects covered — trust authority — 
trust principles — trust policies — trust 
services — trust education — trust ad- 
ministration — department operations — 
trust investment — trust legislation — 
trust instruments — supervision — trust 
relationships — trust information — 


business development — compensation. 


Alimony Trusts — Tax and Drafting 
Considerations. By Stephen T. Dean. 
Trusts and Estates, April, 1950. 


Trust used to settle property interests 
— Divorce carries not only problems of 
property division and taxation but also 
personality conflicts which are best solved 
by the use of a corporate trustee — In- 
come tax incidence — Marital status — 
Necessity of agreement or decree — 
Form of payment — Purpose of payment 
— Trust income of divorced wife — Gift 
tax questions — Impact of estate tax — 
Drafting of the agreement — Insurance 
and other items — Gift and estate tax 
considerations — Residuary questions. 


Should Trustee Protect Purchasing 
Power? By Hazen H. Ayer, Trusts and 
Estates, April, 1950. 


Economic and social transformations 
present investment challenges; one of 
these is protection against deterioration 
of purchasing power — Trustee turns to 
stocks — Use of stocks — Action for 
prudent trustee — Chronically unbal- 
anced budget. 


Successor To Trusteeship Upon Con- 
solidation or Merger of Corporate Fiduci- 
ary. University of Chicago Law Review, 
April, 1950. 


Discusses appointment of a new result- 
ing corporation as Trustee due to a 
merger or consolidation. It stresses that 
the rule ordinarily applied when the 
settlor has named a natural trustee is 
inappropriate when the Trustee is a cor- 
poration. 


New York Gets Partial Prudent Man 
Rule. By Bascom H. Torrance, Trusts and 
Estates, May, 1950. 


Describes new trust investment law in 
New York effective July 1, 1950. Elim- 
inates most of statistical formulas re tax 
exempt bonds. Retains existing statutory 
restrictions as to corporate’ bonds. 
Authorizes otherwise ineligible bonds and 
stocks in discretion of trustee up to 35% 
of value of trust. 


Trust Investments Geared To Reflect 


OctoBerR 1950 


a Changing Economy. By Paul I. Wren. 
The Trust Bulletin, June, 1950. 
Discussion of attitudes toward invest- 
ments of trust funds and value of broad 
powers to meet changing circumstances 
— Government bonds — Municipal bonds 
— Common and Preferred stocks — In- 
dustry diversification — Changes in in- 
vestment laws — Emphasis on quality. 


Investment Trust Shares. By William 
H. Dillon, Trusts and Estates, June, 1950. 


Open-end investment trusts as proper 
investments — Trend to liberality in 
trust investment law — Illinois law — 
Rule against delegation discussed in that 
connection. 
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WILLS 


Validity of Postnuptial Contracts As a 
Bar To Dower. By Louis N. French, Wis- 
consin Law Review, July, 1949. 


Discussion of the problem of whether 
there is any procedure whereby a hus- 
band can be assured that his wife will 
accept the provisions made for her in 
his will rather than her dower rights. 


Nontestamentary Acts and Incorpor- 
ation By Reference. By Alvin E. Evans, 
University of Chicago Law Review, Sum- 
mer, 1949. 

An analysis of the important doctrines 
concerning the incorporation in wills by 
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reference, of extraneous documents, 


secret trusts, powers, etc. 


Testamentary Libel. By Charles Han- 
sen, Michigan Law Review, Dec., 1949. 

Right to recovery for defamatory 
matter in a will. Discusses doctrine that 
“personal action dies with the person” 
and various remedial courses open to de- 
famed party. 


Standing To Contest Wills Violating 
Charitable Bequest Statutes. Columbia 
Law Review, Jan., 1950. 

Statutes limiting charitable bequests 
— voidable — who may challenge Cali- 
fornia and New York particularly. 





The Language of Wills. By Charles F. 
Arensberg, Trusts and Estates, Jan., 
1950. 

Plea for simplicity and modernization 
of language used. A _ self-explanatory 
memorandum of testator — Obsolescence 
in language. 


Right of Widow To Share In Intestate 
Property of Husband Who Has Disposed 
of Less Than All His Property. By Ron- 
ald D. Keberle, Wisconsin Law Review, 
Jan., 1950. 


Discussion of the confused and unsatis- 
factory state of the statutory and judicial 
authority dealing with the situation set 
forth in the title. Emphasis is placed on 


Wisconsin statutes and decisions but 
other jurisdictions are also considered. 


Future Interests — Time of Reference 
of Words of Survivorship in the Limita- 
tion of a Remainder. By William M. 
Lewers, University of Illinois Law For- 
um, Spring, 1950. 

Discusses the rules of construction 
under will provisions where words of 
survivorship are used in limitation of 
remainder. Holds that where there is a 
gift simpliciter in remainder to several 
persons or to survivor of them, remainder 
vests immediately upon death of testator 
and is not contingent upon all or either 
of remaindermen surviving life tenant. 


ARTICLES OF PRIMARILY LOCAL 
INTEREST 

Tort Liability of Executors and Ad- 
ministrators in Pennsylvania. By Joseph 
F. Weis, Jr., University of Pittsburgh 
Law Review, Fall, 1949. 

Award in lieu of Homestead — Frac- 
tional Award. Washington Law Review, 
Feb., 1950. 


The Work of the Missouri Supreme 
Court for the year 1948. Missouri Law 
Review, Nov., 1949. (Taxation, Wills, 
Trusts and Administration.) 


Unconstitutionality of Wisconsin 
Emergency Tax. Wisconsin Law Review, 


March, 1950. 





The TEST of TIME 


A great many of our correspondents have been 


with us for more than half a century. These long 


relationships are not based on sentiment alone 


— but on the realization that our services “deliver 


the goods” consistently, year in and year out. 
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Trusts; Revocation in New York under 
personal property law, Section 23. Cor- 
nell Law Quarterly, Spring, 1950. 


California Probate Code 23. By Edwin 
W. Taylor, Southern California Law Re- 
view, Feb., 1950. 


Gifts Over on Death Before Distribu- 
tion Under the New York Rule Against 
Perpetuities. Columbia Law Rev, Feb., 
1950. 


The Fiduciaries Act of 1949 (Pennsyl- 
vania). By A. J. White Hutton, Dickinson 
L. R., Oct., 1949. 


Cy Pres in Pennsylvania. By David 
Wise, Dickinson Law Review, Oct., 1949. 


Contingent Remainders — Implied Con- 
dition of Survivorship. Washington Law 
Review, May, 1950. 


Common Law Rule Against Remote- 
ness of Vesting Held to Exist in Califor- 
nia. By Robert R. Hurwitz, California 
Law Review, Sept., 1949. 


Validity of Trust Without a Bene- 
ficiary. Law Quarterly Review, July, 
1949. 


The Trust Business in Hawaii. By A. 
E. Steadman, The Trust Bulletin, Nov., 
1949. 


Validity of Retroactive Statute Author- 
izing Release and Termination by Bene- 
ficiary of a Spendthrift Trust. University 
of Pennsylvania Law Review, Dec., 1949. 


Doctrine of Gifts by Implication Ap- 
plied to Inter Vivos Instrument. By R. 
Lewis Brown, Jr., California Law Re- 
view, Dec., 1949. See also So. California 
Law Review, April, 1950. 


1949 Fiduciaries Investment Act (Penn- 
sylvania). By A. J. White Hutton, Dick- 
inson Law Review, Jan., 1950. 


Trust Business in England. By R. W. 
Jones, The Trust Bulletin, Feb., 1950. 


Filing of Petition for Construction As 
Equitable Election. By Gilbert Barnard, 
Wisconsin Law Review, July, 1949. 


The Probate of Wills in Pennsylvania. 
By A. J. White Hutton, Dickinson Law 
Review, March, 1950. 


Revocation of a Codicil by a _ Later 
Codicil. By John T. Pennebaker. South- 
ern California Law Review, April, 1950. 


[Committee members: Earl M. An- 
derson, Chicago; Everett Paul Griffin, 
St. Louis; John C. Hoyo, San An- 
tonio; John N. Jackson, Dallas; 
Thomas D. Kelley, Seattle; Gerald B. 
Klein, Tulsa; Arad Riggs, Bronxville, 
N. Y.; William F. Schulz, Jr., Pitts- 
burgh; M. Paul Smith, Norristown, 
Pa.] 
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TECHNICAL CHANGES ACT of 1949 


MARTIN M. LORE 


New York; Member of Committee on State and Federal Taxation 


HE Technical Changes Act of 1949 

made several significant changes in 
its attempt “to remove certain inequities 
or hardships” existing in the Internal 
Revenue Code. In the income tax field, 
for example, the Act relieved an employee 
of liability for tax currently on contri- 
butions by his employer to a non-exempt 
trust under certain conditions. 


In the estate tax field, it permitted a 
grantor of a reciprocal trust which was 
created prior to January 1, 1940, to es- 
cape the consequences of the Lehman 
rule. Under Section 6 of the Act, such an 
individual may relinquish his rights prior 
to December 31, 1950, and it is provided 
that the interest relinquished cannot be 
included in the gross estate as a transfer 
in contemplation of death. However, the 
original reciprocal transfer in trust must 
have been subjected to gift tax. 

The Act also exempted from the addi- 
tional estate tax the estates of persons 
who died on or after December 7, 1941, 
and before 1947, while in military service. 

REVERSIONARY INTERESTS 

Most important, however, are of course 
Sections 7 and 8 which deal with the 
problems of the Church and Spiegel cases. 
If a man transferred property to an 
irrevocable trust and provided remainder 
interests to his children or their issue 
after his death, the Spiegel case said 
the property so transferred was includ- 
ible in the gross estate on the theory that 
he might not leave his children or grand- 
children surviving him at the date of his 
death, and, hence, the property could 
return to his estate by operation of 
state law. The Act prevents the applica- 
tion of the Spiegel case to property 
which was transferred in that manner 
prior to October 8, 1949. The reason for 
the selection of that date was the fact 
that on that date the Conference Com- 
mittee agreed to the contents of the Act. 

So far as concerns reversionary inter- 
ests expressly retained, the Act adopted 
an arbitrary test, viz., that the transfer 
is not to be taxable unless the reversion- 
ary interest, as determined by mortality 
tables and the ordinary principles of val- 
uation, is worth more than 5% of the 
value of the property transferred. The 
term “reversionary interests” includes a 
possibility that property transferred by 
a decedent may return to him or his 
estate, or may be subject to a power of 
disposition by him. A possibility that the 
income alone from such property may 
return to the decedent or become subject 
to a power of disposition by him is not 
considered a reversionary interest. 
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RESERVED LIFE ESTATES 


In the case of transfers with reserved 
life estates the only change made is the 
relief granted to pre-1931 trusts. The 
Treasury Regulations made the Church 
case applicable prospectively only, thus 
limiting relief to decedents who died on 
or before January 17, 1949, the date of 
the Church decision. The Act, however, 
broadened this relief so as to cover de- 
cedents dying before 1950. The grantor 
of a pre-1931 trust could also avoid estate 
tax by giving up his reserved life income. 
This was specifically made free of gift 
tax and not subject to be taxed as a 
transfer in contemplation of death. In 
many cases, however, the grantors of 
these trusts depend on the life estate for 
their support. 


A special provision permits refunds 
despite the bar of the Statute of Limita- 
tions or of res judicata. This retroactive 
relief, however, applies only in the 
Spiegel situation, not in the Church sit- 
uation. In other words, the refund may 
be obtained where a tax was collected 
as the result of a possibility of reverter 
by operation of law but not where the 
decedent retained a life estate. 


This resulted in a very anomalous sit- 
uation, hence Section 7(c) of the Act 
was amended on September 6, 1950, by 
P.L. 761, 81st Cong.2ss, to permit re- 
funds or credits in Church situations, 
unless such were prevented on or before 
January 16, 1949 by the operation of any 
law or rule of law. Claims must be filed 
by October 25, 1950. 


As to transfers prior to October 8, 
1949, it was apparently not the purpose 
of Congress to disturb the existing rules 
in the Hallock regulations. The two in- 
gredients of a Hallock-type transfer are 
(1) that the donee’s interest in the prop- 
erty is not absolute until the donor’s 
death and (2) that the donor retained 
until his death the possibility of recap- 
turing the property. There is still some 
doubt as to whether the retention of a 
reversionary interest not conditioned on 
survivorship will subject the value of the 
property transferred to the estate tax. 
Although this question was decided some 
years ago in the taxpayer’s favor, the 
Fidelity-Philadelphia and Goldstone de- 
cisions indicate that the Supreme Court 
might now hold to the contrary. For the 
present the Treasury has taken the posi- 
tion (Regulation 105, Section 85.17) that 
it will not tax this type of transfer. 
However, in any case the reversionary 
interest would have to exceed 5% of the 
value of the property transferred before 


it could be included in the donor’s gross 
estate. 

As to transfers made after October 7, 
1949, the survivorship test is the sole 
test and the retention of a reversionary 
interest is immaterial. The determining 
factor is not the effect of death on the 
donor’s interest in the property but its 
effect on the interest of the beneficiary. 
Two broad classifications of transfers are 
established under the Act as intended to 
take effect in possession or enjoyment at 
or after death. The first relates to trans- 
fers under which possession or enjoy- 
ment of the property through ownership 
thereof is obtainable only by surviving 


‘the donor. The second relates to transfers 


under which possession or enjoyment of 
the property is obtainable through owner- 
ship thereof only by surviving the de- 
cedent’s death or some other event, 
whichever first occurs. If such other 
event does not in fact occur first, the 
transfer is subjected to estate tax. 


It has been pointed out that the scope 
of the new provision, Section 811 (c) 
(3), is broad enough to reach the pro- 
ceeds of insurance taken out by a de- 
cedent upon his own life and payable to 
a beneficiary other than himself. Since 
the beneficiary must survive the insured 
in order to obtain the face value of the 
policy, estate tax could be imposed on 
the theory that it was a transfer in- 
tended to take effect in possession or 
enjoyment at the donor’s death. Since life 
insurance is specifically dealt with under 
Section 811 (g), it is extremely unlikely 
that this was the intention of Congress. 
Nevertheless, the Treasury has_ been 
seeking to tax life insurance proceeds 
under 811 (cy under certain circum- 
stances. 

Extreme care must now be employed 
to avoid using the donor’s life to measure 
the postponement of possession or enjoy- 
ment of beneficiaries. For example, if 
A gives a life estate to B for the life of 
A with remainders over, the transfer 
would be taxable to the extent of the 
value of the remainder interests. The re- 
maindermen cannot take possession of 
the property until after the death of A 
and, hence, their interests would be tax- 
able. 

The Act also provides that property 
transferred by a decedent shall not be 
included in the gross estate if a bene- 
ficiary could have obtained possession or 
enjoyment of the property through the 
exercise of a taxable power of appoint- 
ment exercisable immediately prior to 
the decedent’s death. This is in conform- 
ity with the Hallock regulations. 
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PRUDENT MAN RULE for TRUST INVESTMENTS 


LIST of the states now following 

the Prudent Man Rule, either by 
statute or by decision, are: California, 
Connecticut, Delaware, Idaho, Illinois, 
Kansas, Kentucky, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, 
Missouri, Nevada, North Carolina, Ok- 
lahoma, Oregon, Rhode Island, Texas, 
Vermont and Washington. In 1950 there 
has been no action, by legislation or 
otherwise, in any state to authorize the 
full Prudent Man Rule for trust invest- 
ments. 


By far the most interesting and out- 
standing development during the year 
occurred in New York. In that state the 
Secretary of Banking maintains a list 
of investments that can properly be made 
by fiduciaries. Common _ stocks have 
never been included in this list. During 
the 1950 session of the Legislature, how- 
ever, at the urgent suggestion of the 
fiduciaries of the state, the law was 
amended by Chapter 464, effective July 
1, 1950. The new law states that: 


“A fiduciary; holding funds for in- 
vestment may invest the same in the 
kinds and classes of securities de- 
scribed in the succeeding paragraphs 
of this subdivision, provided that in- 
vestment is made only in such secur- 
ities as would be acquired by prudent 
men of discretion and intelligence in 
such matters who are seeking a rea- 
sonable income and the preservation 
of their capital.” 


There then follow descriptions of the 
kinds and classes of securities in which 
fiduciaries may invest. Paragraphs (a) 
to (1) are in substance reenactments of 
existing law with certain technical tests 
eliminated. Paragraph (m) is completely 
new and relates to investment in common 
and preferred stocks, subject to certain 
conditions: 


1. No investment may be made which 
at the time it is made will cause the ag- 
gregate market value of the investments 
not eligible under paragraphs (a) to (1) 
to exceed 35% of the aggregate market 
value at that time of all of the property 
of the fund held by the fiduciary; 

2. Obligations other than obligations 
of railroads must be issued, guaranteed 
or assumed by corporations which have 
securities currently registered with the 


SEC; 
3. No common or preferred stocks, 
+“‘Fiduciary” is defined to include executors, ad- 


ministrators, trustees, guardians and committees 
of the property of incompetents. 
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FRANK G. SAYRE 


Philadelphia; Committee Chairman 


other than bank or insurance company 
stocks, may be purchased unless current- 
ly fully listed and registered upon an ex- 
change registered with the SEC as a 
National Securities Exchange. 


Paragraph (m) also provides that no 
sale or other liquidation of any invest- 
ment shall be required solely because of 
any change in the relative market value 
of investments made eligible by this para- 
graph and those made eligible by the 
preceding paragraphs. 


From the above, it is seen that al- 
though the new law retains the legal list 
to a certain extent, notably in connection 
with investment in corporate obligations, 
nevertheless the law incorporates the 
Prudent Man Rule, particularly in rela- 
tion to the investment in preferred and 
common stocks. 


Reference is made to the voluminous 
and admirable report of the Trust Invest- 
ment Study Committee of the Trust 
Division of the New York State Bankers 
Association, which was prepared as a 
background for the amendment to the 
act. It discusses the volume of trust 
funds, the trend as to investment powers, 
the experience of restricted and unre- 
stricted trusts and a very extensive and 
exhaustive bond study. 

Probably from two-thirds to three- 


DIVIDENDS - 1008 COMMON STOCKS 


PERIODS IN WHICH CONTINUOUS DIVIDENDS 
BEGAN, BY NUMBER OF COMPANIES 


PERIOD 
BEFORE 190! 


1901-1910 

1911 —1920 
1921 — 1930 
1931 — 1935 
1936 - 1940 
1941 - 1945 
1946 - 1950 


NONE ‘NOW PAID 


Analysis of 1008 common stocks listed on the 
New York Stock Exchange shows that for 
551 of them, dividends have been paid each 
year for at least 10 years; 253 have paid for 
20 years, 95 for at least 45 years, according 
to The Cleveland Trust Co., Business Bulle. 
tin. In the diagram all the bars except the 
last indicate the number of stocks on which 
dividends have been paid as indicated. 





fourths of trust funds are unrestricted 
as to investments but that still leaves a 
large volume of funds seeking invest- 
ment, and with the large investment 
trusts, endowments, charitable and edu- 
cational funds, as well as private invest- 
ment funds, it becomes increasingly dif- 
ficult to find a satisfactory outlet for 
proper investment, and this has _ been 
hampered in many instances by legisla- 
tive restrictions. That the trend against 
restrictions is continuing is shown by the 
new trusts coming upon the books of trust 
companies and the new wills being pre- 
pared by attorneys, which almost in- 
variably give to the trustees full invest- 
ment powers. 

The report also discusses the results 
heretofore obtained as to income obtained 
in non-legal accounts, with results fav- 
oring the non-legal accounts. There is 
also a discussion of the advantages claim- 
ed for stock investments. All in all it is 
a report that deserves reading and study- 
ing, entirely apart from the question 
of the advantages of the Rule. 

In Pennsylvania, where the effort to 
obtain the Prudent Man Rule has been 
going on for years, the investment laws 
have been broadened from time to time 
to include bonds and preferred stocks but 
not common stocks, and it is thought that 
the New York statute will be very help- 
ful to the proponents of the rule in 
Pennsylvania in endeavoring to have 
either the full rule adopted at the next 
session of the Legislature or an amend- 
ment which would permit common stocks 
to a percentage perhaps along the lines 
of the New York statute. 

Restrictions as to investment powers, 
either in statutes or in trust instruments, 
almost invariably lead to difficulties as 
time goes on, and this by reason of 
changing economic conditions. The dan- 
gers of the Rule have always been over- 
emphasized, as evidenced by the admin- 
istration for over a century of trust es- 
tates in Massachusetts, the home of the 
Prudent Rule. There may be some abuses 
and some unfortunate investments made 
through ignorance or otherwise, but in 
passing any legislation, the thought 
should always be the greatest good for 
the greatest number. 

[Committee members: 
Bosson, Boston; Coleman Burke, New 
York; Verne G. Cawley, Elkhart, Ind.; 
Clarence B. Jennett, Chicago; Gerald 
Kane, Detroit; Fred N. Oliver, New 
York; Lightner Smith, Seattle; Brooke 
Tibbs, Milwaukee; Amasa E. Wheeler, 


Duluth; Joseph W. White, St. Louis.] i 
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Marital Deduction 


(Continued from page 647) 


to be used. The bracketed authority “to 
pay further sums out of principal” is 
inserted for cases where the testator 
wishes the trustees to have broad addi- 
tional authority to consume principal 
for the benefit of the widow. The last 
sentence is important if the maximum 
tax saving is desired, because on the 
wife's death the property passing under 
the first trust is taxable but that pass- 
fing under the second trust is tax-free. 
Therefore, the principal of the marital 
deduction trust should first be consumed. 


The devolution clause in sub-para- 
graph (c) is normally substantially the 
same as the default clause in sub-para- 
graph (a). However, the testator is at 
liberty to vary this depending upon his 
family status and the persons he desires 
to benefit. 


Common Accident Clause 


I direct that in the event my said wife 
and I die in a common accident or dis- 
aster, or under circumstances creating 
any doubt as to which of us survived the 
other, my wife shall be presumed to have 
survived me and my estate shall be ad- 
ministered as though my wife survived 
me, and, in particular, the one-half (4) 
of my residuary estate bequeathed and 
sub-paragraph (a) hereof 
shall be distributed as therein provided. 


devised in 


This is a very controversial clause 
A number of writers and lecturers have 
said it is not possible to write a reverse 
common disaster clause such as this is. 
The regulations state that it is permis- 
sible to use the regular common acci- 
dent clause providing that in the event 
the spouses die in a common disaster, 
the property is to go as though the wife 
died first; the defeasible fee: 
this is specifically excepted from the 
terminable interest 


or and 
rule if it does not 
postpone final vesting of the estate in 
the wife more than six months after the 
husband’s death. But here. in the mari- 
tal want the 
wife to survive because otherwise the 


deduction situation, we 
marital deduction is lost. Therefore, we 
have set up the presumption that the 
husband died first. 


| believe it is a proper clause and 
know of no decision to the contrary. 


Tainted Assets Clause 


Notwithstanding anything to the con- 
trary contained in this will, I direct that 
in establishing the trust for my said 
wife in sub-paragraph (a) hereof, there 
shall not be allocated to the trust any 
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property or the proceeds of any property 
which, per se, would not qualify for the 
marital deduction allowable for determin- 
ing the Federal Estate Tax on this 
estate. 


This clause is included to make cer- 
tain that the property which is subject 
to the marital deduction shall not in- 
clude tainted assets. There is a question 
in my mind as to the necessity for this 
clause. However, many writers recom- 
mend it. 


2. Clause Providing Precise Maximum 
Marital Deduction 


In the event that my wife, Mary Dog, 
survives me, I give, devise and bequeath 
to my Trustees hereinafter named, upon 
the trusts and subject to the provisions 
hereinafter set forth, so much, but no 
more, of the residue of my estate, real, 
personal and mixed, of whatsoever kind 
and wheresoever situate, as shall be 
necessary, in addition to the value of 
such other property, real, personal and 
mixed, or insurance, which shall be sub- 
ject to Federal Estate Tax at the time of 
my death as part of my gross estate for 
the purpose of Federal Estate Tax, and 
which shall not constitute part of my 
testamentary estate subject to admin- 
istration by my Executors but which shall 
independently of my testamentary estate 
go and belong to my said wife whether 
by reason of such property being held 
in the joint names of myself and my said 
wife as tenants by the entireties, or by 
reason of government bonds being pay- 
able on my death to my said wife, or by 
reason of the terms of insurance policies 
or insurance trust agreements or other 
agreement of trust inter vivos or other- 
wise, and in addition to the value of the 
property bequeathed to my wife by para- 
graphs and of this will or any 
codicil thereto, to equal one-half (%) of 
the excess of the amount of my said 
gross estate for the purpose of the Fed- 
eral Estate Tax over the deduction allow- 
able for debts, funeral expenses, expenses 
of administration of my estate or for 
other purposes in the determination of 
the net or adjusted gross estate subject 


to said Federal Estate Tax. It is my pur- 
pose by this paragraph to establish a 
separate and distinct trust to be admin- 
istered by said Trustees independently 
of any other trust created by me, in order 
to insure that my estate shall receive 
the maximum marital deduction allowable 
under the Internal Revenue Code of the 
United States of America in determining 
the amount of Federal Estate Tax due 
the United States of America by reason 
of my death, and I direct that the pro- 
visions of my will shall all be construed 
to accomplish that objective. I direct my 
Trustees to hold, manage, invest and re- 
invest the said trust property, to collect 
the income therefrom, to deduct the costs 
and expenses thereof, to pay the net in- 
come therefrom, and to distribute the 
principal thereof as follows: 


[HERE USE APPLICABLE SUB-PARA- 
GRAPHS OF COMMONPLACE MARITAL DEDUC- 
TION CLAUSE. ] 


Where husband and wife have very 
large estates, or where the wife has a 
large estate of her own, and it is de- 
sired to spell out the language so that 
the wife does not get one penny more 
than the maximum marital deduction, 
I suggest this clause. It is rather com- 
plicated. It provides that all of testa- 
tor’s assets passing under the will and 
outside of the will shall be added to- 
gether. From this sum shall be deducted 
all proper expenses and costs. One-half 
of the adjusted gross estate then consti- 
tutes the marital deduction and is be- 
queathed and devised accordingly.* 


3. Tax Formula Marital Deduction 
Clause 


In the event that my wife, MARY DOE, 
survives me, I give, devise and bequeath 
to my Trustees hereinafter named upon 
the trusts and subject to the provisions 
hereinafter set forth, a portion of my 
estate, the value of which shall be ex- 
actly the sum needed to obtain the max- 
imum marital deduction in determining 
the Federal Estate Tax my estate, 
after taking into account all the other 


on 


Complete facilities for the rendering 


of fiduciary service. Over fifty years 
of experience in the administration of 


estates, trusts and agency accounts. 


THE MORRISTOWN TRUST COMPANY 


Morristown, New Jersey 


Member Federal Deposit Insurance Corp. 
Member Federal Reserve System 
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items of my gross estate (whether pass- 
ing under this will or otherwise) that 
qualify for said deduction. In computing 
the value of the property, if any, passing 
under this clause, the final determinations 
in the Federal Estate Tax proceedings 
shall control and only assets that qualify 
for said marital deduction shall pass un- 
der this clause, at their values as finally 
determined for Federal Estate Tax. It is 
my purpose by this paragraph to estab- 
lish a separate and distinct trust to be 
administered by said trustees independ- 
ently of any other trust created by me in 
order. to assure that my estate shall 
receive the maximum marital deduction 
under the Internal Revenue Code of the 
United States of America by reason of 
my death, and I direct that the provisions 
of my will shall all be construed to 
accomplish that objective. I direct my 
trustees to hold, manage, invest and re- 
invest the trust property, to collect the 
income therefrom, to deduct the costs 
and expenses thereof, to pay the net 
income therefrom, and to distribute the 
principal thereof, as follows: 


[HERE USE APPLICABLE SUB-PARAGRAPHS 
OF COMMONPLACE MARITAL DEDUCTION 
CLAUSE. ] 


This form incorporates the statute by 
reference. I think that it is a dangerous 
form to use. The first objection to the 
tax formula form is that the testator is 
incorporating by reference what some- 
body else is going to do or change, 
namely, Congress and the Treasury. If 
Congress changes the law, the will 
should be revised accordingly. Inertia of 
the testator and even his lawyer as to 
will revision presents a dangerous situ- 
ation. I am afraid also of the stepchild 
case and others where a family contro- 
versy may develop. In such a situation 
the administration of the estate may be 
delayed for years while the tax litiga- 
tion progresses. Only when it is settled 
will the shares of the estate be made 
definitive. 


4. Trustees’ Powers Which May Affect 
the Marital Deduction 


Careful consideration must be given 
to the powers vested in trustees of a 
marital deduction trust to make cer- 
tain that they do not invalidate the 
marital deduction. Several such clauses 
follow for purposes of examination and 
study. I submit these clauses not be- 
cause I recommend them all but for 
discussion. 


(a) Retention of Cash. To retain in 
the form of cash any or all of the trust 
principal in the sole discretion of my 
Trustees, if they are of the opinion that 
there is no proper market for investments 


*I am indebted to William H. Eckert, Esquire, 
of Pittsburgh, for the basis of this form. 
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at that time, and to continue to retain 
cash for such length of time as that mar- 
ket condition prevails. 

(b) Retention of Unproductive Prop- 
erty. To hold any property, real, personal 
or mixed, whether productive or unpro- 
ductive, so long as they may in the exer- 
cise of judgment or care deem prudent to 
avoid sale at a sacrifice in an unfavor- 
able market. 


Under the regulations, the wife must 
receive all the income at least annually. 
Therefore, power to retain cash and un- 
productive property must be given with 
care, so that it will not be construed 
as a power to hold income for a period 
beyond a year. These clauses should 
accomplish that purpose. 


(c) Distribution of Corporate Div- 
idends and Rights. To the extent permit- 
ted by the Pennsylvania Law to treat 
as income and to distribute to the income 
beneficiary or beneficiaries all dividends 
(cash or stock, ordinary or extraordin- 
ary), rights to subscribe to stocks, bonds, 
or other securities, or other rights issued 
to the Trustees by any corporation, pro- 
vided that in no event shall the Trustees 
be construed to have any power with 
regard to determination as to whether 
the aforesaid dividends and rights are 
income or principal which will contravene 
the Acts of Congress or the regulations 
promulgated with respect thereto so as 
to make the property or any portion 
thereof forming a part of the marital 
deduction trust created in this will in- 
eligible for the maximum marital deduc- 
tion under the Federal Estate Tax Laws. 


This clause represents an effort to 
give the trustee the power to treat all 
doubtful dividends and rights as income 
to be paid the wife, subject to the ca- 
veat at the end that, under no circum- 
stances, is the trustee to have that power 
in the event that it would violate the 
marital deduction requirements. It is 
difficult to phrase such a power. It 
might be better to require the trustee 
to look solely to the local law on this 
subject. Care must be taken not to em- 
power the trustee to withhold income so 
as to violate the regulations requiring 
distribution of income to the wife at 
least annually. 


(d) Spendthrift Clause. I direct that 
all legacies and devises and all shares 
and interests in my estate, whether prin- 
cipal or income, while in the hands of 
my Executors or Trustees shall not be 
anticipated, alienated, or in any other 
manner assigned or transferred by the 
legatee, devisee or beneficiary and such 
interests shall be for the sole and separ- 
ate use of the legatees, devisees and 
beneficiaries and shall be free and exempt 
from anticipation, execution, assignment, 
pledge, attachment, distress for rent, and 


other legal or equitable process which 
may be instituted by and on behalf of 
any creditor or assignee of such legatee, 
devisee or beneficiary or his or her 
spouse. 


This spendthrift clause is a typical 
one. It seems clear that inclusion there- 
of does not invalidate the Marital De- 
duction. 


(e) To Pay Dividends to Next Bene- 
ficiaries. To pay to the beneficiary en- 
titled to the next successive estate, div- 
idends declared but not paid and interest 
or other dividends accrued but not re- 
ceived. 


This clause is common in trust instru- 
ments. It is included for the convenience 
of trustees in the administration of 
estates and the transfer of beneficial in- 
terest to the new beneficiary when the 
current life tenant dies. Under no cir- 
cumstances use it where there is a mari- 
tal deduction trust, for it may be con- 
strued as a power not to pay the wife all 
of the income. 


(f) Power to Consume Principal. At 
the sole discretion of the Trustees, to ap- 
ply any or all of either the income or 
principal of any share hereunder for the 
maintenance, care, support, education, 
welfare and general benefit of the bene- 
ficiary thereof or members of his immed- 
iate family; provided, however, that 
where a beneficiary is also a Trustee, the 
other Trustees who are not beneficiaries 
shall have the sole and exclusive right 
to exercise this power of consumption of 
principal on behalf of such beneficiary- 
trustee. 


In sub-paragraph (c) there is a power 
to consume principal for the benefit of 
the wife. If the wife is a co-trustee, there 
should be provision that the other trus- 
tees who are not beneficiaries shall have 
the exclusive right to exercise this power 
of consuming principal on behalf of 
such _ beneficiaries-trustees. Otherwise, 
such a power in the wife would be con- 
strued as a general power of appoint- 
ment making the second trust taxable in 
her estate. The reservation of this power 
solely in the non-beneficiary trustees 
avoids this. 


Conclusion 


x The Revenue Act of 1948 presents a 


real opportunity for tax saving. Judici- 
ous giving of inter vivos gifts, coupled 
with proper utilization of the marital 
deduction clauses in wills, will reduce 
taxes and enable testators to transmit 
to their wives and children a_ larger 
share of their estates. I hope that the 
remarks and clauses here set forth will 


be helpful to that end. 
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NEW TAX LAW 


(Continued from page 643) 


out, any gain which he may enjoy will 
be treated as a capital gain. 


No amount other than the option 
price shall be considered as having 
been received by the corporation for the 
stock so transferred. The corporation 
shall not be entitled to any deduction 
under Section 23(a) of the Code, with 
respect to such stock. 


To qualify the option as a “restricted 
stock option” it must be shown that: 


1. the recipient was employed by the 
corporation at the time he was given the 
option. 

2. the option price is at least 85 per 


cent of the market value of the stock. 


3. the option is not transferable except 
through his estate, on death, and 

1. at the time he receives the option he 
does not possess more than ten per cent 
of the combined voting power of all classes 


of stock. 


The special benefits extend not only 
to employees of the corporation grant- 
ing the stock option, but to those affili- 
ated with a parent or subsidiary corpo- 
ration. Exercise of the option (within 
the scope of the special treatment) is 
within 
taxpayer 


three 
ceases to 


permitted at any time 
after the 


he an employee of the corporation. 


months 


The opportunity afforded to principal 


stockholders, whose estates are con- 
fronted with a potential deficiency in 
cash to meet death charges through 
granting stock options to key employ- 
ees is most attractive. The need for life 
insurance to implement such options is 


readily revealed. 
Capital Gains Changes 


\ new sub-section amending Section 
117(a) of the Code provides that where 
a sale of substantially identical prop- 
erty is made, and thereafter, simultane- 
and 
maintained so as to give an actual short 


ous “long” “short” positions are 
lerm transaction the appearance of a 
long term transaction, gains and losses 
shall be treated as short term for tax 
purposes. On the other hand, where se- 
curities have been held for more than 
six months and thereafter a short sale 
is made, any loss on the short sale shall 
be treated as a long term loss, offsetting 
the long term gain, so that 50 per cent 
of both will be taken into account. These 
rules also apply where the taxpayer buys 
and his spouse sells substantially identi- 
cal property. Included in the definition 
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of a short sale is a “put” or option to 
sell at a fixed price. 


Prior to the enactment of this pro- 
vision, it was possible for an investor in 
stocks to realize a capital gain in less 
than six months and obtain long-term 
capital gain tax treatment on it by 
making a short sale. In this manner he 
would assure his gain on his original 
investment, while at the same time de- 
ferring the actual consummation of the 
short sale until he had held his original 
stock 
months. 


investment for more than six 


The new Act closes another loop-hole 
that was employed advantageously by 
non-resident aliens to escape tax. Now 
capital gains realized by non-resident 
aliens temporarily present in the United 
States are taxable even though they are 
not engaged in trade or business in the 
United States. If such alien is here for 
a period of less than ninety days during 
the taxable year, the tax applies only 
to such gains as he realizes during his 
presence in the United States. If he is 
present ninety days or more, the tax 
applies to all such gains realized on 
carried out within the 
United States, whether personally or 
through an agent, during the entire tax- 
able year. 


transactions 


authors and_ other 
artists have held back their works for 
a period of six months or more and 
then sold them outright, treating the 
entire income as capital gain, Congress 
the law to construe in- 
come from the sale of a book or other 


Observing that 


has amended 
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artistic work as a product of personal 
effort and subject to taxation as ordi- 
nary income. This does not preclude 
such taxpayer, however, from endeavor- 
ing to work out his own situation in 
such manner as might permit him to 
spread the reporting of the income over 
a period of several years, thus saving 
substantial income taxes. 


Amortization of Bond Premiums on 
Convertible Bonds 


Under Section 125 of the Code, prior 
to amendment, a person who bought a 
taxable bond at a price in excess of the 
face value of the bond was permitted 
to amortize the premium over the life 
of the bond, in the case of non-callable 
bonds, and over the period between the 
date of purchase and the earliest call 
date, in the case of callable bonds. 

There was no distinction made _ be- 
tween those bonds with respect to which 
the premium paid was based on the 
stated rate of interest and the underlying 
value of the bond, and those regarding 
which the premium paid was based on 
the privilege of converting the bonds 
into some other security. It was possible, 
therefore, for a taxpayer to purchase 
a convertible bond at a substantial pre- 
mium and take a deduction for the full 
amount of the premium in one taxable 
year. This enabled taxpayers to take 
extraordinarily high deductions for 
bond premiums against other income. 

Congress plugged the loop-hole by 
providing that the privilege of amortiz- 
ing a premium will not apply to that 
portion of the premiums on a converti- 


2 ES - . — penne “4 


Company ~ 


| PEOPLES FIRST NATIONAL 
| ; BANK & TRUST COMPANY 
Pittsburgh 30, Pa. 2 


Established 1863 








Mes Rina EE SRR RR 














ble bond which is attributable to the terests” as an incident. Under the 1942 bility for him to become re-vested with a 
conversion feature of the bond. With Revenue Act, however, the premiums a right of value, either under the ex- I 
respect to securities acquired on or be- paid by the insured on or before Janu- press terms of the policy or by opera- i 
fore June 15, 1950, the provision ap- ary 10, 1941, are not to be considered tion of law, the proceeds would have 0 
plies to taxable years beginning after in determining what portion of the pro- been includible in his gross estate. h 
that date. ceeds are to be included in his taxable The possible inequity that could be fi 
R p , . estate, if he did not possess any of the caused by the foregoing situation was a 
eversionary Interests in Life incidents of ownership in the policy clear hasized in the Spiegel c Pp 
ai Cd = clearly emphasized in the Spiegel case 
concerned at any time after that date. jnvolving a trust fund. That situation 7 
Proceeds of insurance payable under In this connection the term “incident was corrected through “The Technical 
policies with respect to which the in- of ownership” was held to include a Changes Act,” which provides that 
sured paid the premiums, or possessed reversionary interest. This being so, property should not be included in a 
incidents of ownership at his death, are even if an insured had unequivocally decedent’s gross estate merely by reason 
includible in his gross taxable estate. transferred a policy on or before Janu- of his having retained a reversionary 
The law has excluded “reversionary in- ary 10, 1941, if there existed any possi-  jnterest therein if either: sl 
ae the value of such interest immediately ct 
: before his death was not more than five 
; per cent of the value of the property inter- 
~ est to which it related, or 
~ "In starting a new trust depart- the property would revert to decedent pe 
% only by operation of law rather than under TI 
ment, we real ized that considerable the — en of the instrument effectu- sic 
ie ating the transter. 
A advertising and education would To provide an analogous provision in ie 
ve be necessary. We believed that a connection with life insurance proceeds, 7 
a Congress has now provided that a dece- 
ee sustained program was essential dent shall not be considered as having _ 
> retained an “incident of ownership” by - 
4 and, of course, that THE PURSE reason of having retained a “reversion- th 
3 COMPANY facilities would be ideal ary interest” if the value of such re- yee 
% versionary interest between January 10, 7 
bs to achieve that end." 1941 and the time of his death does fic 
e not exceed five per cent of the value of 
ae ‘pg 7, ; the policy, or if such reversionary in- on 
b ie dates te terest arose solely by operation of law. wa 
j ey Since this provision applies to the _ 
: ee et. Cae 6g <m estates of all persons dying after October — 
ee eee ee 21, 1942. refunds without interest may Ou 
the Mid-West be obtained where warranted. ro 
One provision of the House-approved 
bill, which was dropped by the Senate, 
vanes is worthy of comment because of its | 
implications. This provision would ~~ _ 
. subjected to income tax that portion o rv 
Results (in the form of prompt and favorable ter tel life insurance Maes as “ 
reaction among prospects, plus a gratifying represented interest. The Senate Com- Tr 
flow of new business) justified this trust mittee reasoned that to do so _would aid 
officer's belief in Purse service tend to discourage the use of this type stu 
: of settlement option to the detriment Riad 
: of widows and other beneficiaries, be- — { H 
Whether you are starting a new trust depart- cause lump sum payments would likely Bar 
ment, or looking for new business for your be lost or dissipated. ne 
already-established trust service, investigate Professional Assistance Needed pag 
Purse advertising programs, designed to fit The men Act of “yu secon ame 
: a comprehensive piece of legislation in stre 
ro locality, your bank and your budget. itself. ‘Conciieel with the pvevindons | Div 
Write today. j of the 1942 Act, the many important | ers 
~, changes in the law made by the Revenue lead 
“| Act of 1948, and the remedial provisions | law 
YW & Pur Se COMPANY ' of the Technical Changes Act of 1949, acte 
there are many new problems with ; 
Weadguarterd fer “nae pduentising which the taxpayer is confronted. Li 
CHATTANOOGA 2, TENNESSEE Not only must the taxpayer of today T 
have some familiarity with the existing of s 
laws, but to adequately protect his estate cour 
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and his family, it is most essential that 
he be advised with respect to the law 
in the making. At no time in the history 
of federal taxation have estate owners 
had a greater need for the help of 
fiduciary institutions, experienced in 
administering wills and trusts, and the 
professional assistance of competent life 
underwriters, aecountants and attorneys. 
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TRUST DIVISION 


(Continued from page 638) 


ship: (4) suggested procedure for 


charging off worthless securities. 
Common Trust Funds 


Twenty-four institutions within the 
past year have instituted such funds. 
The total now is 87 funds in 74 insti- 
tutions. New York State now has 25 
common trust funds. In the past year 
two more states passed enabling statutes 
making a total of 34 states in which 
common trust funds may now be oper- 
ated. This modern operating device of 
the common fund has enabled these 74 
better, and with 
satisfactory income, thousands of bona- 
fide trust customers, with reduced costs. 


institutions to serve 


During the past year 12 conferences, 
Federal Reserve District, 
representative trustmen 


one in each 

held for 
and representatives of federal and state 
supervisory authorities in the trust field. 
Out 
ward improving trust supervision and 


Was 


of them came notable results to- 


trust administration. 


The Prudent Man Rule 


Perhaps the 
trust legislation was enacted during the 
past year was the modified Prudent 
Man Rule passed in New York State. 
New York banks 


had devoted several years of intensive 


most important state 


Trustmen of several 
study to the problem of so-called “legal” 
investments in New York State. Bascom 
H. Torance, Vice President of the City 
Bank Farmers Trust Company, prepared 
an analytical report of more than 150 
pages which showed the need for an 
amendment to the law. The matter was 
stressed at several meetings of the Trust 
Division of the New York State Bank- 
ers Association and through the able 
leadership of that Trust Division a new 
law in respect to investments was en- 
acted and became effective July Ist. 


Life Insurance and Trust Councils 


The past year saw the organization 
of several new life insurance and trust 
councils, bringing the total now to 47 
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councils in 26 states. Several of the 
newer councils were organized as “estate 
planning councils” and include attor- 
neys and tax accountants as well as life 
underwriters and trustmen. The growth 
of these councils in the estate planning 
field is largely due to the excellent work 
of our Trust Division committee and a 
similar committee of the National Asso- 
ciation of Life Underwriters. 


“We trustmen, aided by our banking 
department associates,’ Mr. Remington 
said in closing, “give our best efforts in 
behalf of a vast number of very impor- 
tant persons. The safety, the welfare and 
in many cases the guidance of young 
people and those who are infirm or 
aged are in our hands. This is a tremen- 
dous responsibility and a terrific chal- 
lenge. 

“Are we prepared for our task? Are 
we doing everything possible to train 
ourselves and our associates to carry 
out the important roles we have as- 
sumed? Let us individually and collec- 
tively carry forward in the spirit of 
our splendid trust leaders of the past.” 


Forty Years of Trust Progress 


In reviewing his 40 years in trust 
work, Mr. Fenninger said that “one of 
the most important steps taken by trust- 
men has the addition of educa- 
tional methods to develop men and wo- 
men to meet the exacting requirements 
for competence in the trust field. With 
the ground work laid in the American 
Institute of Banking courses we follow 
the Graduate 


been 


through with work in 


School. We have come also to recognize 
that where large matters are handled, 
training in law and business administra- 


tion is of importance. Where one finds, 
for example, a graduate of Wharton or 
Harvard Business School, or other like 
institutions, who also has a legal train- 
ing, one finds an ideal candidate for a 
Trust Department. 

“In thinking about the legal aspects of 
our work we naturally think of the long 
and often difficult problems that have 
arisen in efforts to define the relative 
areas of work for lawyers and corporate 
fiduciaries. I believe the relationships 
between lawyers and trustmen are now 
well clarified and that mutual under- 
standing of the sphere of each is greatly 
improved. It is unfortunately still true, 
however, that many papers are drawn 
without an understanding on the part 
of the draftsman of the business side of 
administration with the result that fam- 
ily conditions cannot adequately be met 
and at times even the wishes of the 
donor or testator cannot be fulfilled. The 
remedy lies in two directions—First, the 
inclusion in student courses in our Law 
Schools of more intensive study of draft- 
ing instruments, particularly as to their 
practical effect in meeting special or 
changed conditions. Secondly, in the 
willingness of lawyers to take into their 
confidence trustmen experienced in 
managing family and business problems. 
They may be more fully assured if they 
do this that quite aside from legal re- 
quirements, the instrument contains 
those provisions that make administra- 
tion under it practical and _ flexible 
enough to meet changing fami!y condi- 
tions.” 


Usefulness of C.T.F. 


One of the most important develop- 


ments has been the Common Trust 





On the speakers’ rostrum at the Trust Division meeting are, left to right: J. Lewell Lafferty, 
vice president, Republic Bank, Dallas, chairman of the ABA Public Relations Council; 


Carl W. 


Fenninger, director, Provident Trust Co., Philadelphia; John Remington, im- 


mediate past president of the Trust Division and vice president and trust officer, Lincoln 

Rochester Trust Co., Rochester; Raymond H. Trott, newly elected president of the Trust 

Division and president of the Rhode Island Hospital Trust Co., Providence; and Charles 
E. Orcutt, assistant secretary, Trust Division, New York. 
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Fund, he continued. In early discussions 
the usefulness of these funds was thought 
to lie in two directions— 


First, as a medium for the satisfactory 
investment of small trust funds, and 


Second, that small trust departments 
through their use would be able to 
handle their business on a more econom- 
ical and satisfactory basis. 


The first of these has proven true, 
but almost exclusively in large Trust 
Depariments. 

In the second case, however, the use- 
fulness of these funds has not been 
pioven. Small trust departments have 
not made an effort to use the Common 
Trust Fund. There appear to be a num- 
ber of good reasons for this, but in the 
minds of some the potential value still 
exists and it is hoped that continued 
study will be given to this problem. 


A development of great interest is the 
spread of the Prudent Man Theory of 
trust investment. It has been put into 
effect and it was the speaker's opinion 
that before long it will be the universal 
practice throughout the country. 

During the last forty years great 
progress has been made both in the 
undersianding of costs of trust business 
and in the bases upon which compensa- 
tion should be asked. Here again the 
evolution in the thinking of both trust- 
men and the public has been interesting. 

“It is my opinion that despite progress 
and despite the publicity given to the 
fee question, many trustmen have not 
comprehended the important place that 
fee schedules occupy in the trust busi- 
ness, and that on the other hand many 
of our courts have not realized the in- 
herent and practical difficulties of man- 
aging trust business, nor are they cogni- 
zant of the costs involved. The question 
for all of us is to control our costs and 
regulate our profits so as to give the 
public the kind of service it should have 
at satisfactory costs and profits to the 
fiduciaries. 

“Tl think we may also say that there 
has been a marked increase in the co- 
operative spirit between the various ex- 
amining groups. Conferences between 
examining groups and between examin- 
ing groups and trustmen, have brought 
out many constructive suggestions. 


Tax Problems Increase 


“Another very important factor which 
has affected the trust business is that 
of taxation. With the increase in both 
income taxes and death taxes, the prob- 
lems of fiduciaries in the tax field have 
increased enormously. When one recalls 
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that in 1913 when the personal income 
tax was first imposed that it was a 
simple tax and amounted to 1%, we 
can see how far we have gone in the 
development of this tax and of the com- 
plications which have grown with it. 

“We of course had no federal death 
taxes in the old days but now with both 
death taxes and gift taxes we have a 
situation both complicated and difficult 
to meet. While there have been hopes, 
of course, from time to time, that both 
of these tax systems would be simplified, 
and some progress has been made in 
that direction, they still require special- 
ized men for management. 

“The cost of our tax departments as a 
result of these burdens is no small part 
of the expense of administration and 
there is no apparent relief from this 
situation. 

“So forty years of trust business leads 
inevitably to the conclusion that the 
Corporate Fiduciary is now an impor- 
tant part of our business and social 
life and that it has grown in usefulness 
and in public esteem. Our position is, 
however, one of peculiar responsibility 
because we hold in our hands the wel- 
fare, comfort and stability of innumer- 
able families and people as well as the 
lifeblood of many instiutions. To these 
I am sure future trustmen will be also 
devoted.” 

a & A 


To Hold Trust Forums 


Four forum discussions concerning 
the use of trusts in “everyday affairs of 
people,” are being held in the auditor- 
ium of The Mercantile National Bank, 
Dallas, during October and November. 
First session, conducted by Gilbert T. 


Stephenson, former president of the 
ABA Trust Division. is on the title 
subject. Second, by Basil S. Collins, 


vice president of Old Colony Trust Co., 
Boston, is to be on “Your Business and 
Your Estate.” Third meeting will be 
Oct. 25th, on “Federal Income, Estate 
and Gift Taxes,” under the guidance of 
Joseph D. Peeler, eminent tax attorney 
of Los Angeles. The final session will 
be on “Estate Planning in Action,” and 
will involve Herbert N. Prior senior vice 
president of the Mercantile National 
3ank, who serves as a typical business 
man and who calls in his attorney, Joe 
C. Stephenson, recognized authority in 
estate planning field, who in turn sug- 
gests that Arthur H. Drebing, Trust 
Officer of the Mercantile be consulted 
for assistance in planning and adminis- 
tering estates and all types of living and 
testamentary trusts. 


Banks Report More 
Women’s Forums 


The Republic National Bank, Dallas. 
will sponsor the first of its series of 
women’s forums in October. This will 
consist of five weekly meetings each 
given over to a separate subject. Topics 
will be Personal Finances, Life Insur- 
ance, Investment Securities, Income 
Producing Mortgages. and Wills and 
Trusts. A forum for men is being con- 
sidered for next year. 

The Bishop Trust Company, Honolu- 
lu, Hawaii, has scheduled, for the first 
time in the island territory, a six session 
women’s forum to start October 17. 
Subjects will be: Personal and Family 
Financial Planning; Life Insurance and 
Your Security; Investing in Real Estate 
and Home Ownership; Investing in 
Bonds and Preferred Stock; Investing 
in Common Stocks: Trusts, Wills and 
Estates. The latter is to be conducted 
on November 21 by Walter L. Nossa- 
man, TRUSTS AND EsTATES contributing 
Legal Editor. 

The Stamford (Conn.) Trust Co. is 
sponsoring a four session women’s for- 
um which started October 2. Topics 
are: Financial Problems; Wills, Trusts 
and Taxes: Life Insurance and Annui- 
ties; Investments. 

Falkner C. Broach. Vice President of 
the National Bank of Tulsa. Okla.. ad- 
dressed the women’s forum sponsored 
by the Federal National Bank, Shawnee. 


on Government Securities and Invest- 
ments. 
The Union & New Haven (Conn.) 


Trust Co., has finished tabulating a poll 
taken months ago 
what New Haven 
wanted covered in the bank’s Women’s 
Finance Forum which starts October 23. 
A list of ten subjects was submitted and 


some to determine 


subjects women 


though respondents hoped the 
bank would cover all ten, the highest 
four were selected. They will be: “Wo. 
Miss 
Campbell, Assistant vice president, East 
River Savings Bank; “Life Insurance.” 
by Mrs. Marion S. Eberly, Director. 
Women’s Division, Institute of Life In- 
surance; “Investments,” by Miss Louise 
Watson, Investment Adviser, R. W. 
Pressprich & Co.; “Wills, Trusts and 
Taxes,” by W. Barton Leach, Professor 
of Law, Harvard Law School. 


A A A 


sOomeGg 


men and Money.” by Dorcas 


Council Has Outing 


The Philadelphia Life Insurance and 
Trust Council held its annual outing at 
St. Davids Golf Club on October 4. 
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Highlights of ABA’s 





Diamond Anniversary Meet 


AMES E, SHELTON, President of the 
J sccurity-Firs National Bank of Los 
Angeles, was elected President of the 
American Bankers Association, at the 
organization’s Diamond Anniversary 
Convention at the Waldorf-Astoria Ho- 
tel, New York, September 24-27, when 
7,536 gathered for the Association’s 
record attendance. Other officers were: 
Vice President C. Francis Cocke, Presi- 
dent of the First National Exchange 
Bank of Roanoke; Treasurer. Glenn L. 
Emmons, President of the First State 


Bank of Gallup, N. M. 


Excerpts from some of the addresses 
delivered at the meet follow. 


Dual System Best 
Says Claude E. Bennett 


The state and national bank systems, 
guided by the belief that the dual bank- 
ing system is the best banking system 
in the world, are cooperating more close- 
ly than ever before, Claude E. Bennett, 
president of the State Bank Division of 
the American Bankers Association, told 
the annual meeting of the Division. Mr. 
Bennett, president of the Tioga County 
Savings and Trust Company, Wellsboro, 
advanced the following arguments in 
favor of the dual banking system: 

1. It preserves the doctrine of states’ 
rights in which the spirit of a balanced 
relationship between the state and fed- 
eral governments is maintained. 

2. It aids in preventing concentration 
of banking power. 

3. Decentralization under the dual 
system preserves the country against a 
bureaucratic political centralization of 
banking control in Washington. 

4. It has permitted innovations in 
banking which have become recognized 
as being based on sound principles. 

5. Competition between state and na- 
tional banks permits greater adaptation 
of banking laws to economic needs of 
the state. 

6. The country is too large, and too 
widely diversified, to expect one bank- 
ing system to be so versatile as to deal 
with so complex a situation effectively. 

7. It gives greater assurance for the 
continued existence of unit banks, which 
have been a vital factor in their com- 
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C. FRANCIS COCKE 


JAMES E. SHELTON 


munities and which have played an im- 
portant role in the economic develop- 
ment of our country. 


Dr. Bogen Warns 
on Mortgage Lending 


In 1949 over 1,000,000 dwelling units 
were started, said Dr. Jules I. Bogen, 
Professor of Finance, New York Uni- 
versity, in an address, “At the Cross- 
roads in Mortgage Division.” In the first 
six months of 1950, units started were 
700,000, a rate 40% higher than in the 
record 1949, Statistical evidence is over- 
whelming that home building was being 
overstimulated, he said. 


Half the units started this year were 
financed with mortgages guaranteed by 
the Veterans Administration, and 
though such mortgages were attractive 
to the lender, financing on that basis 
makes a home virtually a “free gift” 
since the veteran pays no cash and the 
monthly service is often less than the 
rent he has been paying. 


Public housing projects launched to 
sustain employment would contribute to 
a surplus of dwelling space and further 
threaten values and rents of existing 
housing. Defaults on mortgage loans 
and foreclosures would rise sharply, 
and holders of insured and guaranteed 
mortgages would look to the insurance 
and guaranties to protect them. Honor- 
ing the guaranties and insurance would 
constitute a real problem for the Federal 
government as well as others. 


The job of mortgage lenders is to 
make government intervention unneces- 
sary so far as possible. Other industries 
have found that the best way to combat 
socialism is to solve their problems with- 
in the industry so that government in- 
tervention is no longer demanded. 





G. S. B. Holds 
15th Anniversary Meet 


Actual output of Western European 
nations of food, coal, and industrial 
products is even better than the esti- 
mates of the Committee on European 
Economic Cooperation which were sub- 
mitted to the United States as a basis 
for the Marshall Plan, W. Randolph 
Burgess, economics lecturer at The 
Graduate School of Banking, former 
president of the American Bankers As- 
sociation and chairman of the executive 
committee of The National City Bank 
of New York, New York City, told the 
alumni of The Graduate School of Bank- 
ing at the Fifteenth Anniversary Dinner, 


September 24. 


At the evening program the Leonard 
P. Ayres Leadership Award was con- 
fered on Carlisle R. Davis, vice presi- 
dent of the State-Planters Bank and 
Trust Company of Richmond, Virginia. 
William Powers, registrar of The Gradu- 
ate School, received an honorary degree 
of Master of Arts from Rutgers Uni- 
versity conferred by Dr. Robert C. 
Clothier, president of the University. A 
gift of $75,000 to the University for ex- 
pansion of G.S.B. facilities, was an- 
nounced by Francis Marion Law, chair- 
man of the Board of Trustees of the 
A.B.A. Educational Foundation in Eco- 
nomics. Mr. Law is chairman of the 
board of the First National Bank, Hous- 


ton, Texas. 


FDIC Assessment Reduced, 
Without Damaging Rate 


The recently passed bill reducing the 
FDIC assessment contains a formula 
which does no violence to the assessment 
rate, President Peterson pointed out in 
his report. The bill provides for pay- 
ment in two installments of interest 
on original capital the government pro- 
vided for the corporation when it was 
established, and which has long since 
been repaid. Deposit coverage has been 
increased to $10,000 for each account. 
The ABA strongly endorsed payment of 
interest on the original capital, in con- 
formance with its position that corpora- 
tions enjoying free use of governmental 
capital, such as farm lending agencies 
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and others, should pay for the use of 
capital. 


Problems Confronting Banks 
In Present Emergency 


With the government committed to 
wide goals in social welfare areas, in- 
creased government power over business 
was involved, it was pointed out by Dr. 
Marcus Nadler, Professor of Finance, 
New York University. With further com- 
mitments to stopping Communist aggres- 
sion and consequent military expendi- 
tures, the economic and _ political 
changes of past years are permanent, 
though, “It is unrealistic to assume we 
are headed for socialism,” with govern- 
ment ownership of basic industries and, 
nationalization of financial institutions. 
Government is, however, strong in the 
fields of credit and banking, housing, 
and utilities. The speaker believed that 
the nation could attain military pre- 
paredness without too serious economic 
dislocation and inflation, but only if the 
program were financed as far as pos- 
sible on pay-as-you-go basis, all other 
government expenditures reduced, defi- 
cits financed outside commercial bank- 
ing system, and if banks adopt a strong 
anti-inflation policy. 
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“Under present conditions, a material 
increase in the volume of bank deposits 
must be avoided,” he said, yet, “as a 
result of the rearmament program and 
expanded expenditures by the Federal 
Government the banks may have to pur- 
chase additional government securities 
and meet an increased demand for 
credit from private sources brought 
about partly by higher prices and partly 
by anticipatory buying and accumula- 
tion of inventories.” Large liquid sav- 
ings, littlke unemployment and idle plant 
can make an inflationary trend very 
dangerous, particularly when taken to- 
gether with the people’s experience with 
previous post-war price rises. 


Though banks should adopt a liberal 
policy toward borrowers seeking to in- 
crease production, Dr. Nadler felt the 
time had come for banks to increase 
interest rates on commercial loans. He 
urged that a strong effort be made to 
finance deficits through sale of govern- 
ment obligations to individuals. 


“If the proper measures are taken,” 
he said, “and if the attitude of individual 
groups is guided primarily by patriotic 
and not selfish motives, the tremendous 
productive capacity of the country will 
enable the United States to spend any- 
where from $30-to $40-billion on mili- 
tary preparedness without too serious 
dislocation of the civilian economy.” 


Report of Committee 
On School Savings Banking 


Under the chairmanship of Ralph 
School 


Matteson, the Committee on 
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Savings Banking put in a year of ag- 
gressive action; and the results, while 
not spectacular, surpassed expectations. 
From a survey just completed, it was 
learned there are now 427 banks servic- 
ing 7,200 schools. Two million four 
hundred thousand school children de- 
posited over $24-million during the past 
school year; and on June 30, they had 
on deposit over $55-million—the high 
point in dollar volume in the history 
of school savings. 


A A A 
New FPRA Head 





vice of the 


president 
Second National Bank of Houston, Texas, 
who was elected president of the Financial 


Bernard, 


Hugh J. 


Public Relations Associations for 1950-51, 
at the 35th annual convention in Boston. 
With a record attendance of over 800, the 
four day meeting comprised fifty-nine ses- 
sions, including four ‘Trust Departmentals.’ 
The address by Robert MacDougall of the 
Girard Trust Company of Philadelphia, 
stimulated one of the most spirited discus- 
sions of the conference. It is reported in 
this issue. Addresses by Laurence Ackerman 
and C. R. F. Wickenden on “Pension Plans” 
and by Ray Steber on “Non-Urban Trust 
Development” and the Estate’ Planning 
Clinic, will be reported in the next issue. 
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THE FIDUCIARY AND THE 
NEW SOCIAL SECURITY LAW* 


J. STANLEY MILLER 


Vice President and Trust Officer, Carlisle (Pa.) Trust Co. 


O the fiduciary, new legislation 
ee means increased responsi- 
bilities, greater uncertainty and addi- 
tional complications. Surprisingly, the 
amended social security law in some 
limited respects achieves the reverse. 

Coverage of individuals has been ex- 
panded to such an extent that practically 
the only gainfully employed groups not 
now included under social security are 
the self-employed in the professions, 
farm owners or operators, and clergy- 
men. Federal and State jobs covered by 
other retirement systems are excluded. 
But employment by state and local gov- 
ernments, and certain non-profit organ- 
izations may be brought under the law 
at the option of the employing organiza- 
tion. 

Thus in the near future the fiduciary 
may begin with the premise that practi- 
cally all of the persons for whom it acts 
as guardian, etc., are eligible for bene- 
fits. It will practically eliminate the ne- 
cessity of determining whether or not 
to file an application for benefits. Filing 
in practically all cases coming within the 
above category will probably be the 
rule. 

Eligibility have been 
greatly liberalized. Only a year and a 


requirements 


half under social security will be neces- 
sary when a person reaches age sixty- 
the end of 1954. 
Wages of only $50 are necessary in each 


five or dies before 
of six different calendar quarters. The 
old requirements remain in effect as to 
persons dying before Sept. 1, 1950. 
Previously the fiduciary receiving 
benefits had to file a report whenever 
the ward or beneficiary earned over 
$14.99 a month. This onerous and difh- 
cult requirement for fiduciaries has 
been alleviated, at least to the extent 
that the limit has been raised to $50 
per month in work covered by the law. 
Naturally, it is still necessary to file 
claims for benefits on behalf of trust 
beneficiaries. The law now permits pay- 
ments to be made retroactively for six 
months, instead of three as heretofore. 
This affords the fiduciary some much 


This is in the nature of a supplement to Mr. 
Miller’s excellent article in the May 1950 issue. 
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needed leeway in_ avoiding losses 
through late filing of applications be- 
cause of delays beyond its control. Lump 
sum benefits must be claimed within 
two years as formerly. However, for 
persons dying after Sept. 1, 1950, the 
lump sum payment may be made under 
the new law even though monthly bene- 
fits are also payable. 

The minimum monthly payment un- 
der the new law is $20, and benefits 
for a family group may run as high as 
$150. Increases are proportionately 
higher in the lower brackets. For in- 
stance, a $10 payment becomes $20 
under the new law, while a $45 monthly 
benefit to a retired person increases to 
$68.50. and 
their evolution, are an interesting foot- 
note in the history of the eroding value 
of the American dollar. There are also 
implications for those who consider 


only These provisions, 


prospective social security benefits in 
personal and group retirement plans. 
Many fiduciaries are wholly or sub- 
stantially responsible for the manage- 
ment of various non-profit charitable 
institutions, hospitals, homes for aged 
persons, libraries, etc. Under the new 
law, if none of the earnings of these 


non-profit enterprises goes to the bene- 
fit of any private shareholder or individ- 
ual, their employees may be brought 
under the social security law if proper 
procedures are followed. A certificate 
must be filed with the Bureau of Inter- 
nal Revenue electing to assume the tax, 
which certificate must be signed by two- 
thirds of the employees. 

Frequently fiduciaries manage farms. 
ranches, orchards, and similar agricul- 
tural operations. Continuously employed 
agricultural labor is now covered by 
social security and taxes must be paid. 

The law subsatntially eliminates part- 
time or seasonal labor from coverage. 


A A A 
Joins Foosaner Firm 


G. Norman Widmark, an attorney at 
law specializing in Federal tax law, has 
become associated with the firm of Foos- 
aner and Saiber. Mr. Foosaner is Con- 
tributing Tax Editor of TRUSTS AND 
EstTATES. Mr. Widmark is a graduate of 
Duke University, where he majored in 
accounting. He also holds a degree of 
Bachelor of Laws from Rutgers Law 
School, and a Master of Law in Taxation 
from New York University. 





THE COLUMBIA 


[Ea Gas SYSTEM, INC. 


The Board of Directors has declared this day 
the following quarterly dividend: 


Common Stock 
No. 64, 183/4¢ per share 
payable on November 15, 1950, to holders of 
record at close of business October 20, 1950. 


Dace Parker 
Secretary 


October 5, 1950 
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TRUST SERVICE EXCLUSIVELY 


Detroit Trust Company, with its many years of experience 
in every phase of trust business, is especially qualified 
to serve in any situation requiring a Michigan fiduciary. 


DETROIT TRUST COMPANY 


FORT STREET at SHELBY 


DETROIT 31, MICHIGAN 
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Bank Advertising 


PLUS OR MINUS IN PUBLIC RELATIONS 


HE importance of the banking busi- 

ness in the general economy of our 
nation is better understood by the 
“man on the street” today than ever 
before. New and better methods of ren- 
dering service to your trading area 
will continue to increase better public 
understanding. 

Is your advertising telling the story? 

Are you getting your messages over 
in your locality to more people? 

If not, your advertising is failing to 
aid your public relations program. 

If this is true, then your advertising 
must be corrected to reach down to the 
masses so that it will tell your story in 
simple one syllable language. 

Then and only then will your adver- 
tising yield plus values in public rela- 
tions. 

What is the audience we must reach 
by advertising to accomplish this im- 
portant job—? 

First—Our own employees 
Second—Our stockholders 
Third—tThe public 

Why do we consider employees first? 

Why is advertising a tool to educate 
them to render better and more intelli- 
gent service? 

Without the full understanding and 


In keynote address at 35th Annual Convention, 
Financial Public Relations Association. 


L. E. TOWNSEND 


Vice President, Bank of America, San Francisco 


cooperation of employee all other efforts 
to build and improve your public rela- 
tions will not succeed. 


Are your employees seeing your ad- 
vertisements before they are released? 
When you have a new service to be 
advertised, are you holding staff meet- 
ings or using every effort to inform your 
own staff first? If not, do not expect the 
advertising to either sell to the maxi- 
mum of its possibility or to do a con- 
structive public relations job for your 
bank. 

If you have employee benefits such 
as Life Insurance—Pension Plans— 
Bonuses — Hospital Benefits — etc., are 
you using inside advertising to keep 
your officers and staff fully informed and 
continually reminded of these benefits? 


When the Bank’s board of directors 
completed our new Family Estate Plan, 
a committee of public relations minded 
men in our organization was appointed 
with instructions to study the plan and 
present it in a dramatic manner so that 
each employee would have a complete 
understanding of its objectives and its 
personal benefits to him. The committee 
presented a booklet. The foreword set 
forth its main purpose—to build an 
estate for every Bankamerican and for 
his or her dependents. Every evidence 
of enthusiastic acceptance was apparent. 
This booklet answers such questions as: 





@ One of Many Departments of Useful Service for 


Stockholders and Others 


@ One of Many Sources of Earnings and Dividends 





Attractive illustration used on Bank of America trust department mailing piece. 
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What the Family Estate Does for You 

How the Family Estate is Created 

How the Family Estate Fund is Dis- 
tributed. 

In the back of the book the complete 
Trust Agreement was reprinted so any- 
one of technical mind could study the 
legal phraseology if he so desired. 


In the recent promotion of our Life 
Insured Savings Plan—known as LISA 
—our management arranged 15 region- 
al meetings for our entire staff. 


In the first week after the campaign 
was released, approximately 5,000 new 
LISA accounts were opened with matur- 
ing value of over 2 million dollars. 
More important than the dollar amount 
—200,000 new Californians would be 
converted to systematic savers. 


The Stockholder 


Where can you get a more natural 
prospect than the owner of your busi- 
ness? Properly informed and enthused 
he is a salesman, a public relations aid, 
and a prospect for all departments. Un- 
fortunately the dividend check he re- 
ceives at regular intervals is not enough. 
He accepts his check automatically and 
if it is good, he “pats” himself on the 
back for making a good investment, but 
unless he is kept sold on what he can 
do, he does not interest himself in build- 
ing business and bank earnings that 
reflect to his benefit. 


Dramatization of the annual report 
is, of course, important, but only reaches 
the stockholder once a year but semi- 
annually or quarterly we have an op- 
portunity to tell him the story of our 
Bank and how he can cooperate in its 
development at the time he should be 
most pleased—when he receives interest 
on his investment. We have found that 
the best type of dividend enclosure is a 
profusely illustrated folder. 


For instance, one entitled “Castles 
in California,” tells a story of how 
better living was obtained through the 
building of a bank-financed home and 
gives a message of the Bank’s desire 


TRUSTS AND, ESTATES 





Oc 


ou 
is- 


ete 
ny- 


the 


fe 
SA 


on- 


ign 


lew 


irs, 
unt 
be 


iral 
usi- 
sed 
aid, 
Un- 

re- 
igh. 
and 
the 
but 
can 
ild- 
that 


ort 
shes 
»mi- 
( p- 
our 
its 
be 
rest 
that 
is a 


stles 
how 

the 
and 
sire 


(TES 


= rr 


to finance real estate transactions. The 
most recent one was a checklist of 
Bank of America’s services from which 
stockholders dividends are _ derived. 
These enclosures have proven to be ad- 
vertising which has paid, and also yield- 
ed plus values in our public relations. 

As every advertisement affects our 
public relations, every piece of new 
copy must bear the test of specific 
questions. 

1. Will it attract attention? 


2. Does it create interest? 

3. Does it arouse desire for the 
service ? 

4. Will it stimulate action? 


But to yield us plus values we must 
add new questions. 


1. Does it properly represent the 
policies of your bank? 


2. Does it build good will for your 
bank by offering a service that 
will aid the prospect? 

3. Does it create a feeling of friend- 
liness toward your bank? 

4. Will it favorably impress your 
own staff? 

As a civic duty, our management pub- 
lished a booklet named “The California 
Trend,” which was not only distributed 
but advertised nationally. The response 
was so unprecedented that the booklet 
was widely used by sales managers, fi- 
nancial institutions and manufacturing 
concerns. This, like all publications of 
its kind, outlived its usefulness so the 
statistics were brought up to date, and 
another booklet was produced “What’s 
Happening in California?” This, we 
believe, is an example of public rela- 
tions advertising because it presented 
factual information that was of value 
to every community, every business and 
every individual living in the territory 
served by its publisher. 


Several years ago California farmers 





were not too cordial toward banks and 
bankers. No one had taken the time to 
inform them of the facilities or the 
desire of banks to serve them. 


Our job was to reflect the human side 
of banking. We began by going direct 
to the editorial sanctum and _ talking 
frankly with the farm editors. Our farm 
advertising campaign was launched in 
the belief that the best way to win and 
hold friendship is to talk to people 
about themselves and their problems in 
the plain English that they understand. 


Is there any group more important 
to the banking business, or any busi- 
ness than the youth of today—the busi- 
ness man of tomorrow? 

Thirty years ago some California 
banks realized this fundamental truth 
and many did something about it. A 
joint School Savings Plan organized by 
W. R. Morehouse in the banks in South- 
ern California is still functioning in Los 
Angeles. More than 2 million school 
children have had a school savings ac- 
count with us. In May 1950, 328,411 
school children had accounts with a 
total balance of over 9-14 million dol- 
lars. Many thousands of these accounts 
are still on our books. 

For three years the high schools of 
the Los Angeles School system have 
engaged in a program of “Achievement 
Awards” for seniors, sponsored by the 
Bank of America, extended last year to 
the nine San Francisco Bay counties 
annually provides more than 5,000 tro- 
phies and certificates and $31,000 in 
cash awards to graduating seniors. 

Our Small Business Advisory Service 
established in 1946 has _ developed 
strong contacts with schools and _ col- 
leges throughout California, working in 
close cooperation with the State De- 
partment of Education to provide small 
business with access to realistic and up- 
to-date training and information. One 
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recent example was a Retail Sales Train- 
ing Program under which we established 
three session evening training classes in 
111 different California communities 
with a total enrollment of over 12.000 
small businessmen and their sales people. 


We were naturally very gratified 
when Secretary of Commerce Sawyer 
reported after a 15,000 mile trip that: 


“Some of the most effective activity im 
the field of small business credit to come 
to my attention I found along the west 
coast. Some of the banks there, along with 
service on commercial loans, are extending 
service of a technical nature on marketing 
and management problems, thus helping 
assure profitable operations both for the 
bank and the borrower.” 


A A A 


Trust Co. of Georgia 
Pays Tribute to Author 


In an informal ceremony the Trust 
Co., of Georgia, Atlanta, unveiled a 
portrait of the late Margaret Mitchell, 
famous author of “Gone With the 
Wind,” in the company’s lobby recently. 
The portrait was painted by Lewis C. 
Gregg, and takes its place among the 
company’s collection as the 22nd of 
illustrious Georgians. The Trust Co., of 
Georgia is co-executor of Miss Mitchell’s 
estate. 
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Policies Determine Profits 


HAT the trust business can be 

made profitable is the experience of 
at least a small percentage cf Trust 
Departments in the United States. Sta- 
tistics are unreliable because of the lack 
of adequate cost figures for most de- 
partments business in this country. Only 
as we serve at a reasonable profit can 
our administration of estates and irusts 


be outstanding. Emphasis. however, 
must be placed primarily upon the 
quality of the services we offer and 


only secondarily on economies. While 
great strides have been made in improv- 
ing trust practices, too little attention 
has been given to a study or restudy of 
our policies. It is the policies we adopt 
that fundamentally determine whether 
the Trust Department makes or loses 
money. One of the outstanding articles 
on modern operating practices was 
written by my colleague, Leslie A. Hoff- 
man, Trust Operations Officer of Girard 
in Trusts AND Estates of April 1946. 
Another, entitled “The Evils of Furnish- 
ing Free Services” appears in TRUSTS 
AND EstaTEs for June 1947, written by 
E. J. Schwalm of Lincoln National Bank 
and Trust Company in Ft. Wayne. 

Here are some of the important mat- 
ters of policy that play a vital part in 
the successful conduct of a Trust De- 
partment: 


1. Retain really top-flight personnel 
or those of a lesser grade? 


2. In every case require strict scru- 
tiny of new business and fee con- 
sideration before its acceptance? 


3. Develop a cost analysis system 
and constantly improve its accur- 
acy and adaptability? 


4. Adhere to fee schedules based on 
cost analysis, and therefore, com- 
pensatory ? 


5. Institute budgetary control of ex- 
penses ? 


6. Instituted a continuous study of 
fees on existing accounts to deter- 
mine where increases and de- 
creases are necessary ? 





From address before the Financial Public Rela- 
tions Association. 
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R. E. MacDOUGALL 


Assistant Vice President, Girard Trust Company 


The Most Costly Personnel 


The Senior Class of 1949 at the 
Wharton School was asked to give its 
preference for employment in various 
fields. Only three indicated a_willing- 
ness to enter the banking and trust 
business. The survey showed that most 
of the students regarded our business 
as stodgy, reactionary, poor pay, slow 
advancement, poor environment for 
well-rounded development. How much 
of this has influenced the thinking of 
the public? 

“In earlier prewar years banking was 
a predominant interest and career selec- 
tion at Harvard Business School. The 
10°¢ entering the banking field com- 
pares in recent years with 40‘ into 
manufacturing, 15-20‘¢ into marketing, 
etc.” Through a questionnaire, the class 
of 1948 of Harvard University indicated 
these preferences: 


Teaching 15% 
Law 11% 
Medicine 11% 
Industrial Management 10% 
Manufacturing 6% 
Marketing - 6% 
Banking 1% 


Does the trust business select its per- 
sonnel only from those who apply to it, 
or are we alert to the opportunities that 
can be developed by a policy of seeking 
good men on our initiative? 

The Graduate School of Business of 
Stanford University observes that: “In 
general, it has been our experience that 
men become somewhat discouraged over 
the opportunities in the banking field, 
both from the standpoint of salary and 
the possibility for advancement. Al- 
though 14 per cent showed this as a 
first preference, only 8 per cent accepted 
positions in this field. This resulted 
primarily not from lack of available em- 
ployment but rather because of the de- 
cision against accepting this type of a 
job for the reasons mentioned.” 

In a recent address Robert N. Hilkert, 
Vice President of Federal Reserve Bank 
of Philadelphia said: “There is evidence 


that there are not enough qualified 
people entering (and staying in) bank- 
ing to replace those who are leaving or 
will be leaving. This means that the 
banking system is being weakened and 
not strengthened. Its strength is derived 
from people and not from imposing 
buildings and strong vaults. 


The trust business in general has 
yet to learn what industry long since 
determined — that cheap personnel is 
the most expensive. 


The High Cost of Low Pay 


We have too many people on our 
staffs who originally came to us for em- 
ployment as about a last resort. We have 
too many men and women who are 
content (perhaps not satisfied) with a 
steady job, in pleasant surroundings on 
a low salary scale. Think of the effect 
these employees have on customers, co- 
trustees and lawyers who deal with them 
in the management and administration 
of estates and trusts. Consider the lack 
of creative thinking on the part of these 
employees, and all that accompanies 
stodgy, if any, thinking. Think of the 
time our top executives have spent in 
trying to settle possible surcharge cases, 
largely brought about by poor judgment 
or over-sight on someone’s part. Such 
a personnel policy is largely responsible 
for the frequent necessity of going out- 
side the bank for top executives. 

Inadequate personnel only accentu- 
ates the disease from which each of us 
suffers, namely, “Mechanicitis.” Again 
the problem can be solved only by 
management in its determination of 
overall personnel policy. We have ob- 
served that most of the trust officers in 
charge of estates and trusts and the 
trust investment men as well are so 
burdened with detail that they seldom 
have time to sit back and examine their 
work objectively. We must be willing 
to increase expenditures for adequate 
personnel so that the personal touch 
with our customers shall not be lost. Too 
much emphasis has been placed upon 
efficiency of operations and too little 
on the importance of personal contact 
and attention, since the human interest 
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factor nearly transcends any other in 
the successful conduct of a trust insti- 
tution. 


Of course, every organization needs 
a certain percentage of medium-grade 
employees, but at the meet-the-public- 
level we as a business are woefully 
lacking in the calibre of men we retain. 
It is no answer to-say we cannot afford 
higher-priced personnel because it has 
been proved again and again that a 
good trust man is worth two mediocre 
ones. Certainly this is true of men in 


field. We 


raise our sights and spend money to 


the new _ business need to 
make money. 

Again quoting Mr. Hilkert: “Adding 
dollars to the payroll is not just so much 
added cost. An aggressive, imaginative, 
efficient management can do much to 
offset a higher payroll. Industry pays 
its managers well for one reason: they 
are worth it. In my judgment, many 
banks have not yet applied the same 
sound reasoning.” 


New Business Policy 


We are obviously concerned with the 
quality of the service we sell. Even the 
experience of our competitors in their 
dealings with the public affects us and 
the attitude the general public is likely 
to take toward our institution. Many 
trust new business departments have 
not been too selective in the quality of 
their personnel. We have too often relied 
upon mediocre men who lack ability to 
close, who require too much supervision. 
We have been somewhat circumscribed 


by the unwillingness of management to 
spend the money necessary to employ 
top-flight new business men. If we build 
our departments wisely and soundly, 
expansion will more readily be approved 
by management. Of all policy matters 
affecting trust department profits, that 
of personnel is the most vital. 


Trusts are regularly terminating so 
that a constant flow of new trust busi- 
ness is essential even to maintain the 
status quo. This calls for a realistic 
policy of employment of high grade 
trust representatives to develop and re- 
tain new business. 

Profitable new business on a uniform 
basis can best be determined by a com- 
mittee management ) 
which will pass upon the acceptability 
and the adequacy of fees. This makes 
for uniformity of charges and elimin- 
ates promiscuous acceptance of new 
accounts by different officers in the 
trust and banking departments at vary- 
ing rates. There are two infallible tests 
to apply to acceptance of new trust 
business: (1) Can adequate services be 
rendered? (2) Will the business be 
profitable? 


(composed of 


Most seasoned trust men have long 
since learned the fallacy of accepting 
losing business today in the hope of be- 
ing named as executor tomorrow. 


Rigid vs. Flexible Fees 


Any medium-sized _ trust 
department that has not begun a sys- 
tematic and continuing study of its costs 


is faulty in its management, and roam- 


large or 
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ing in the dark in quoting fees. I there- 
fore refer you to the excellent article 
by Robert A. Wilson, vice president of 
the Pennsylvania Company, Philadel- 
phia, in Trusts AnD Estates for No- 
vember 1948, entitled “Taking the 
Guesswork out of Profits.” 

Cost analysis is in its infancy with 
respect to the trust business; for ex- 
ample, only 25% of the trust depart- 
ments in Pennsylvania employ any kind 
of cost accounting. However, a good 
start has been made. Until such studies 
are a matter of policy, how can any 
trust department determine its losses 
or profits? 

Rates quoted by us trustmen through- 
out the years on a rule of thumb basis 
or under stress of competition have got 
us all into difficulties for two reasons: 


1. We had no idea of the cost of our 
services and hence could not quote 
compensatory rates. 

2. The costs picture and interest rates 
have changed so radically as to 
make previous fee quotations ridic- 
ulous in most cases. 

It is quite obvious that a sound and 
fair fee schedule should be adopted only 
on the basis of the cost of rendering 
teh service. But no matter how sound a 
fee schedule may be today, it is a gross 
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error to commit the trust department 
to such charges over the unpredictable 
future. Hence, practically no piece of 
new business should be accepted unless 
the fee arrangements provide for re- 
vision, either upward or downward, if 
circumstances warrant, in the future. If 
no agreement can be reached, the trust 
company should reserve the right, ex- 
ercisable at its option, to resign, and 
the beneficiaries should have the right, 
exercisable at their option, to require it 
to resign in favor of such corporate fi- 
duciary as they may select. In Philadel- 
phia the public has readily accepted this 
provision in fee contracts and in trust 
instruments. 

Moreover, rigid fee schedules uni- 
formly applied can work injustices to 
trustee and beneficiaries alike. They 
should be broad enough (based on cost 
analysis) to permit reduced charges in 
“clean estates” and increased fees in 
those proving difficult to administer or 
calling for extraordinary services. 


Cost Basis for Renegotiation 


There are, of course, limits to the 
annual compensation the public will 
and should pay for trust services. It is 
not enough to base our fees on costs 
plus a reasonable profit. The last few 
years have seen an alarming increase in 
trust department expenses, which must 
be controlled if we are to avoid pricing 
ourselves out of the market. I refer to 
the article of George C. Robinson, Trust 
Operations Officer of the Fidelity-Phila- 
delphia Trust Company in TRUSTS AND 
Estates for February 1948 entitled 


“Trust Department Expense Control.” 


For 
ANCILLARY SERVICES 


TEXAS 





sae 


Twenty-four trustmen received certificates in September for satisfactory completion 
of their study at the Trust Development School, sponsored by the Trust Division of the 
Illinois Bankers Association in cooperation with Northwestern University, it was an- 
nounced by Charles H. Ruedi, president of the Trust Division and vice president of The 
Millikin Trust Co., Decatur. 

, Shown above are, first row, left to right: Walter H. Jensch, City National Bank and 
Trust Company of Chicago; John M. Carnahan, Alton Banking & Trust Company, Alton; 
James H. Rrice, Jr., The Peoples National Bank of Little Rock, Arkansas; Frederick G. 
Rogers, Fidelity-Philadelphia Trust Company, Philadelphia, Pa.; Jonas G. Liste, First 
Merchants National Bank & Trust Co., Lafayette, Ind.; Robert C. Stoerzbach, First Gales- 
burg National Bank & Trust Co., Galesburg; Evelyn M. Moore, Lake Shore National Bank, 
Chicago; Charles L. Kaufmann, The Northern Trust Company, Chicago; Robert C. 
Beguelin, City National Bank and Trust Company of Chicago John R. Golden, Harris Trust 
and Savings Bank, Chicago; John O. Ellis, Third National Bank, Nashville, Tennessee; 
John R. Magill, Jr.. The First National Bank of Chicago William S. Dillon, ;American 
National Bank and Trust Company, Chicago. 

Second row, left to right: Warren M. Webber, Commercial National Bank of Peoria; 
Frederick J. Hoppe, The Northern Trust Company, Chicago; Daniel F. Kemp, LaSalle 
National Bank, Chicago; William C. Brietzke, Marquette National Bank, Chicago; Walter 
J. Bean, Northwestern National Bank of Minneapolis, Minnesota; Harold J. Clark; Director 
of School, Attorney at Law, Chicago; Laurence H. Armour, Jr.; LaSalle National Bank, 
Chicago; Grosvenor Bemis, Union Trust Company, Sprigfield, Massachusetts; Richard R. 
Johnston, Jr.. Commerce National Bank of Toledo, Ohio; Stanley M. Freehling, First 
National Bank of Chicago; Herbert H. Frahm, Mississippi Trust Company, St. Louis, 
Missouri. 





tem, it has very convincing proof to 
present to customers that fee increases 
are necessary. Such figures, combined 
with the public’s general acceptance of 
increased costs of living, make this 
method of increasing revenue assured if 
the facts are properly presented to cus- 
tomers. 


As Mr. Robinson’s article proves, there 
are a myriad of expense items that can 
be reduced and at the same time salaries 
can be maintained on a continuing basis. 


One of the most resultful steps to 
increase revenue immediately is to insti- 
tute a systematic review of fees charged 
in existing accounts. If a trust depart- 
ment has adopted a cost analysis sys- No doubt there are many accounts on 
the books where the rates are less than 
the statutory rates—say 5% of income, 
or where extraordinary services have 
been rendered (such as management of 
close corporation and other business in- 
terests) for which the beneficiaries (or 
the businesses themselves) should be 
asked to pay now, rather than at the 
termination of the trust. Many such 
cases can be negotiated with the bene- 
ficiaries or referred to the courts for 
approval. Inadequate trust department 
revenue is often the result of lack of 
courage to ask beneficiaries for what 
is fair and reasonable. The experience 


* of many trust departments throughout 
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the country has been most favorable in 
negotiating increased rates with benefi- 
ciaries whether or not the trust depart- 
ment is committed to a given rate. Ex- 
perience has shown that when trust 
services have been excellent the public 
is willing to pay well for them. 
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TRUST PERSONNEL CHANGES 


CALIFORNIA 


San Francisco—BANK OF CALIFORNIA 
has appointed Alfred W. Bole and J. 
Walter Proctor to positions of assistant 
trust officers and assistant secretaries. 
Both have been with the bank over 27 
years. 


CONNECTICUT 


Bridgeport—Harold C. Main has been 
named president of BLACK Rock BANK 
& TRUST Co., succeeding the late Guy P. 
Miller; Frank J. Clark named secretary 
and treasurer. Mr. Main formerly was 
vice president, treasurer and trust officer. 


Waterbury, Conn.—John H. Payne, Jr. 
has been elected a vice president of 
COLONIAL Trust Co. He was formerly 
director of public relations for Connecti- 
cut Bankers Association. 





DELAWARE 


Wilmington—On October 1, Rodman 
Ward, vice president and trust officer of 
EQUITABLE TRUST Co., became vice pres- 
ident in charge of its trust department, 
president J. B. Jessup announced. Mr. 
Ward succeeds James W. Allison, who 
has been head of that department since 
1936. Mr. Ward, a graduate of Williams 
College and the first class of the Grad- 
uate School of Banking at Rutgers Uni- 
versity, started as a clerk in the trust 
department in 1928. He was elected as- 
sistant trust officer in 1930, and ad- 
vanced steadily until he was made vice 
president and trust officer in charge of 
trust administration in 1940, the position 
he has held until now. A past chairman 
of the Trust Company Section of the 
Delaware Bankers Association, Mr. Ward 
made important contributions to the two 
editions of the Common Trust Funds 
Handbook prepared by the A.B.A. Trust 
Division’s Committee. 

Mr. Allison will continue as vice pres- 
ident until the end of 1950, when, in 
order to return to his home in Virginia 
and have more time for other activities, 
he will retire from service at the Equit- 
able. He will continue, however, as a 
director of the Equitable and a member 
of the trust committee. He is a recent 
president of the A.B.A. Trust Division 
in which he will continue to serve as 
chairman on its Committee on Relations 
with Supervisory Authorities. 


ILLINOIS 


Chicago—J. Mills Easton, second vice 
president and manager of advertising 
and public relations of NORTHERN TRUST 
Co. has retired under the bank’s pension 
plan, after 25 years of service. Mr. 
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Easton was the first president and one 
of the organizers of the Chicago Finan- 
cial Advertisers Association and for 
many years a director of Financial Pub- 
lic Relations Association. 


Chicago—Harold 
G. Townsend, who 
has served the 
TRUST COMPANY OF 
CHICAGO as_ pres- 
ident since 1933, 
has joined LASALLE 
NATIONAL BANK as 
vice president and 
trust officer. Thus 
Mr. Townsend joins 
others of his associates who have moved 
to LaSalle’s trust department during the 
process of liquidation of Trust Company 
of Chicago. The major portion of the 
trust accounts of this company have been 
moved to the LaSalle bank as successor 
trustee. Mr. Townsend, a graduate of 
Harvard Law School, has been law in- 
structor at John Marshall Law School 
and other schools. 





HAROLD G. TOWNSEND 


William D. Dahl was elected a trust 
officer. 


MICHIGAN 


Grand Rapids—John H. Uhl, a local 
attorney, has joined the trust department 
of MICHIGAN NATIONAL BANK. Mr. Uhl 
has been commanding officer of the 96th 
Division, Grand Rapids Organized Naval 
Reserve Unit. 


MINNESOTA 


Minneapolis—Arthur H. Quay was 
elected president of First NATIONAL 
BANK and Malcolm B. McDonald to the 





MALCOLM B. MCDONALD 


ARTHUR H. QUAY 


newly created post of executive vice pres- 
ident. Aged 55 and a veteran of 33 years 
of service with First National, Mr. Quay 
is the tenth president in the history of 
the 86-year old bank, and succeeds Henry 
E. Atwood, president from 1945 until 
his sudden death recently. Mr. Quay en- 
tered the credit department of First Na- 
tional soon after graduation from high 
school. Mr. McDonald came to First Na- 
tional in 1940 as general counsel from the 
law firm now known as Dorsey, Colman, 
Barker, Scott and Barber. 


NEW YORK 


New York—Donald B. Anthony, as- 
sistant real estate trust officer, has been 
transferred to the banking division of 
GUARANTY TRuST Co. and given the title 
of second vice president. 


New York—Since merger of BROOKLYN 
Trust Co. (Sept. T&E, p. 610), new ap- 
pointments are as follows: Henry C. Von 
Elm, formerly chairman of the board, 
named president and chief executive of- 
ficer to succeed the late Harvey D. Gib- 
son; Horace C. Flanigan, former vice 
chairman of the board, named chairman; 





HORACE C. FLANIGAN 


HENRY C. VON ELM 


Ernest Stauffen, chairman of the trust 
committee, named chairman of the fi- 
nance committee; Harry C. Kilpatrick, 
former vice president and assistant to the 
president, executive vice president and a 
director. 

New York—Douglas Winquist has been 
appointed a trust officer at UNDERWRITERS 
Trust Co. He was formerly a trust offi- 
cer with Title Guarantee & Trust Co. be- 
fore its trust department merged with 
Bankers Trust Co. 

Port Washington—Chester H. Bene- 
dict advanced from vice president and 
trust officer to executive vice president 
and trust officer, PoRT WASHINGTON- 
MANHASSET NATIONAL BANK. 

Rochester—SEcCURITY TRUST Co. ap- 
pointed William H. Krier a vice pres- 
ident. Mr. Krier has been director of 
public relations, having joined the com- 
pany in September 1949. 


OHIO 


Cleveland—Cecil S. Braund and Rich- 
ard Randall has been advanced to as- 
sistant vice presidents and trust officers 
at NATIONAL CITY BANK. 


OKLAHOMA 


Bartlesville—J. F. Cronin of First 
NATIONAL BANK succeeds the retiring 
president, W. C. Smoot, who becomes 
chairman of the board succeeding the late 
Frank Phillips. 


OREGON 


Portland—Ward S. Kelley has resigned 
as trust officer in the new business de- 
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Here is the entrance to the Trust Department and Bond Department of The First National 
Bank and Trust Co., Tulsa, Okla., as seen by more than 50,000 friends and customers who 
attended the bank’s formal opening of its new home, July 29th. The First National opened 
for business on July 29, 1895, with a capital of $10,000. Since then it has moved five times 
into constantly enlarged accommodations, the latest move giving it 50% more space. 





partment of First NATIONAL BANK to 
become vice president of PORTLAND 
Trust & SAVINGS BANK, where he will 
have charge of the new Pittock branch. 


WASHINGTON 


Tacoma — Gershom C. Rowland has 
‘been elected vice president and trust of- 
ficer of NATIONAL BANK OF WASHINGTON. 
Mr. Rowland, a 1933 graduate of the 
University of Washington Law School, 
joined the U. S. Navy in 1941, rising to 
the rank of Lieutenant Commander. Re- 
leased in 1945, he resumed law practice. 


Harry Anderson has been advanced to 
trust officer, having been with the bank 
since 1922. Alice E. Morgan, who has also 
been with the trust department since 
1929, has been made a trust officer. 


WISCONSIN 


Milwaukee—J. Ward Rector, vice pres- 
ident, replaces the late John W. Desmond 
in charge of the tax division of the trust 
department of First WISCONSIN TRUST 
Co. 


CANADA 


Toronto—CANADA PERMANENT TRUST 
Co. appointed O. E. Manning as public 
relations officer and manager of the new 
business department. Mr. Manning was 
formerly vice president and general man- 
ager of GREY & BrucE Trust & SAVINGS 
Co., Owen Sound. He was Canadian 
director of Financial Public Relations 
Association and former president of 
Trust Companies Association of Ontario. 
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MERGERS 


Indianapolis, Ind. — Consolidation of 
INDIANA NATIONAL BANK and the UNION 
Trust Co., under the name of the former, 
was approved by directors of both insti- 
tutions. The Indiana National will have 
combined resources of $375 million and 
be among the first fifty largest banks in 
the nation, in deposits. Cecil A. Barry is 
vice president and trust officer in charge 
of the trust department at Union. Sub- 
ject to approval of stockholders, federal 
and state authorities, the merger will 
become effective December 31. 


New York, N. Y. Shareholders of 
BANKERS TRUST Co. and LAWYERS TRUST 
Co. have agreed to merger of the two 

‘ institutions, which 
became effective 
September 18, 
when the four of- 
fices of Lawyers 
Trust began oper- 
ating as branches 
of Bankers Trust. 
(Reported last 
month on page 
611.) Orie R. Kelly, 
James C. Brady and Howard S. Cullman 
became directors. 








HOWARD S. CULLMAN 


Newport & Providence, R. I.—AQuID- 
NECK NATIONAL BANK has been acquired 
by RHODE ISLAND HOSPITAL TRUST Co., 
Providence, and will be operated as a 
pranch, with Mary Congdon continuing 
as trust officer. 








BRIEFS 


Chicago, Ill—Harry C. Hausman, sec- 
retary of Illinois Bankers Association, 
celebrated his 25th anniversary with the 
Association on September 14. Mr. Haus- 
man, a graduate of the University of 
Pennsylvania, has not only been active in 
looking out for interests of Illinois banks 
but has taken an active part in the af- 
fairs of the American Bankers Associa- 
tion, the Central States Conference of 16 
bankers associations, and the School of 
Banking at the University of Wisconsin. 

Dixon, Ill—D1IxoN NATIONAL BANK 
was issued a trust certificate on August 
28. 

Reno, Nev.—A. F. Johnston, assistant 
trust officer of NEVADA BANK OF CoM- 
MERCE, has been elected chairman of the 
Trust Committee, Nevada Bankers Asso- 
ciation, for 1950-51. 


A AA 
IN MEMORIAM 


HENRY H. BABCOCK, vice president and 
trust officer, WATERTOWN (N. Y.) Na- 
TIONAL BANK since 1927. 

DupLEY F. Fow .er, trust officer, CITY 
BANK FARMERS TRUST Co., New York. 


HARVEY D. GIBSON, president of MAN- 
UFACTURERS TRUST Co., New York, since 
1931; director of leading corporations. 

JAMES W. HOLE, trust officer, BANKERS 
Trust Co., New York, and a trust officer 
with the LAWyerRsS TrusT Co. until its 
recent absorption by the former. 


A & A 
Bank Women Elect 


At the September convention of the 
Association of Bank Women, Miss Mar- 
ion E. Mattson was elected president. 
Mrs. Gladys R. Nisbett was elected vice 
president; Miss Esther E. Roberts, re- 
cording secretary; Miss Paula Bruhn, 
treasurer. Miss Mattson is assistant cash- 
ier of Northwestern National Bank, Min- 
neapolis; Mrs. Nisbett is vice president 
in charge of new business at First State 
Bank, Dumas, Texas; Miss Roberts, per- 
sonnel assistant at First National Bank 
of Minneapolis; and Miss Bruhn, auditor 
of Marine National Exchange Bank, Mil- 
waukee. 


EMPLOYMENT EXCHANGE 


Estate planner and tax consultant, as- 
sociated with large New York trust de- 
partment for 15 years, during which he 
has also had extensive accounting and 
administrative experience, seeks larger 
opportunity anywhere in the country. 
Code 10-1. 


Medium-sized, progressive trust de- 
partment in Southern city seeks trust 
administrator with experience in general 
operations. Legal training not necessary. 
Salary over $5,000 as merited, with offi- 
cer rank and opportunity for advance- 
ment. Code 10-2. 
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INCOME TAX 


Full gain on sale of husband’s proper- 
ty taxable to him notwithstanding wife’s 
receipt of part of proceeds to release 
dower rights. In consideration for wife’s 
releasing any dower interest she might 
have in husband’s property, he entered 
into agreement with her in 1941 to pay 
her one-third of net profit received from 
sale of such property. Sales of said prop- 
erty were made in 1942 and 1943 and wife 
was paid her one-third share of net 
profit. Taxpayer reported two-thirds of 
net profits in his income tax return and 
wife reported remaining one-third. Com- 
missioner proposed deficiency against 
taxpayer, determining that full gain on 
such sales was taxable to him. 

HELD: Commissioner sustained. Tax- 
payer was sole owner of properties sold. 
Wife merely had an inchoate interest 
that could not be transferred or sold 
but could only be released. Entire con- 
sideration inured to taxpayer, despite 
fact that wife was paid one-third of net 
profit. LeCroy v. Comm., 15 T.C. No. 28, 
Aug. 25. 


Partnership “salary” paid to estate of 
deceased partner, taxable income. De- 
cedent and his two sons operated a part- 
nership under agreement dated Decem- 
ber 30, 1936. Agreement provided that 
decedent draw salary of $500 and sons 
each salaries of $200 per month, to be 
considered “expenses” of operating part- 
nership. Agreement further provided that 
death of partner was not to dissolve 
partnership until end of calendar year in 
which death occurred, at which time sur- 
viving partners could purchase deceased 
partner’s interest. Salary of deceased 
partner was to be continued to his estate 
until end of calendar year in which 
death occurred, but estate was not to 
share in profits or be liable for any losses 
incurred for period. 

Decedent died January 23, 1943 and, 
pursuant to agreement, his estate re- 
ceived $6,000 during calendar year 1943. 
It did not report such sum as taxable 
income. Commissioner proposed defici- 
ency against estate, contending that $6,- 
000 received was taxable income. 


HELD: Commissioner sustained. 
Monthly salary of $500 paid to de- 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Tax Attorney, Newark, New Jersey 


cedent’s estate was distributable income 
despite statement that it was to be 
considered an expense of business. This 
was merely method to measure each part- 
ner’s income. Not considered part of 
purchase price for deceased partner’s 
interest since other provisions in agree- 
ment specifically fixed purchase price of 
a deceased partner’s interest. Estate of 
Blades v. Comm., 15 T.C. No. 29, Aug. 30. 


ESTATE TAX 


Living trust violates rule against per- 
petuities, thereby removing property 
from decedent’s estate. In 1939, decedent, 
Cyrus M. Beachy, then 76 years of age, 
created trust for benefit of all his grand- 
children with full enjoyment postponed 
on certain conditions until grandchildren 
attained 40 years of age. Decedent had 
made substantial gifts in every year 
since 1937 and the 1939 gift in trust 
represented only five (5%) per cent of 
his estate. Decedent was in good health 
in 1939 and very active in conduct of his 
business until he died very suddenly in 
1945. 

Thereafter, when a question arose as 
to validity of trust, trustee instituted 
action for declaratory judgment in state 
court. It was determined that postponed 
enjoyment provisions of trust violated 
rule against perpetuities. Result was 
that remainders were accelerated and 
grandchildren were declared owners of 
trust property free from all conditions 
of trust indenture, with such ownership 
vesting in them as of time trust was 
created. 

Commissioner urged deficiency in de- 
cedent’s estate tax, contending that trust 
property was includible in decedent’s 
estate, either under Section 811(a) of 
Code as property in which decedent had 
an interest, or as a revocable transfer 
under Section 811(d) of the Code, or as 
a transfer in contemplation of death. 
Commissioner also argued that decree 
of state court was, in effect, a consent 
decree, not binding for federal estate 
tax purposes. 

HELD: Trust not taxable. Tax Court 
does not have to give effect to state 
court consent decree in _ interpreting 
federal tax law. Court finds, however, 
that decree evidences state law, and that 


postponed enjoyment provisions of trust 
violated rule against perpetuities, with 
result that grandchildren owned proper- 
ty outright. Therefore, trust property 
was not interest owned by decedent or 
interest over which he had taxable power 
of revocation. Moreover, evidence indi- 
cates that transfer was not made in 
contemplation of death. Est. of Beachy 
v. Comm., 16 T.C. No. 22, Aug. 24. 


Refund granted: statute of limitations 
begins after commissioner gives notice 
disallowing claim. Executor of decedent’s 
estate surrended certificates of beneficial 
interest in Chrysler Management Fund 
owned by decedent and received $134,963 
in cash. Commissioner determined that 
such sum constituted taxable income 
which should be reported in decedent’s 
last return. Accordingly, he asserted de- 
ficiency of $75,040. Executor paid alleged 
deficiency and filed claim for refund of 
amount paid, on ground item was not 
taxable income. Since all or part of the 
additional income tax paid might ultim- 
ately be determined proper, executor 
filed claim for refund of estate tax paid 
to protect deduction for estate tax pur- 
poses of amount paid as income tax of 
decedent. Thereafter, communication was 
received from Commissioner, stating that 
claim for refund of estate taxes was re- 
jected on grounds that amount of income 
tax finally payable was uncertain and 
action on estate tax refund claim could 
not be postponed indefinitely. 

When dispute respecting income tax 
was finally settled for $52,528 and over- 
payment was refunded, executor wrote 
Commissioner, stating such fact, and re- 
quested remittance of estate tax refund. 
Commissioner refused to authorize such 
remittance, alleging that statute of limi- 
tations had run against claim. 


HELD: Executor’s claim for refund of 
estate tax valid and not barred by statute 
of limitations. Statute does not begin to 
run until Commissioner gives notice 
disallowing claim. In this case, Com- 
missioner attempted to disallow claim 
without considering its merits. Validity 
of claim could not be considered at that 
time. Executor had no cause of action 
until income tax liability was determined 
and, therefore, could not have brought 
suit for refund until then. Consequently, 


723 








——————— = — = — — = —— 


Commissioner’s attempted disallowance 
of claim did not start statute of limita- 
tions running. Schmitt v. Kavanagh, Dist. 
Ct. E.D. Mich., June 29. 


Possibility of reverter: value of re- 
versionary interest taxable. In 1919 de- 
cedent transferred property in trust for 
maintenance and support of his then 
wife and their daughter. Trust Agree- 
ment provided that trust was to termi- 
nate upon death of latter to die of de- 
cedent’s wife and daughter. At time of 
decedent’s death, wife was entitled to 
receive $4,999.92 and daughter, $12,000 
per year for life. All income in excess 
of such amounts was to be paid to de- 
cedent or his estate. Part of corpus was 
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to revert to decedent or his estate upon 
wife’s death. Remaining corpus could 
revert to decedent or his estate only if 
daughter died leaving no issue. 

No part of trust corpus was included 
in decedent’s gross estate in estate tax 
return. Commissioner determined a de- 
ficiency and proposed that decedent’s 
reversionary interest in corpus be in- 
cluded in his gross taxable estate. Tax- 
payer contended that no part of trust 
property should be imcluded in decedent’s 
estate but that, if any were to be so in- 
cluded, it should be only present value 
of right to receive excess income during 
existence of trust. 

HELD: Decedent’s reversionary inter- 
est in corpus taxable. Facts clearly in- 
dicate that decedent intended some part 
of corpus, in addition to excess income, 
to revert to him. Est. of Hill v. Comm., 
15 T.C. No. 31, Sept. 7. 


Conversion of community property to 
separate property. As a protective meas- 
ure to guard against his own generosity 
in making imprudent loans and invest- 
ments, decedent transferred all funds 
held by him and his wife as community 
property to the separate bank account 
of his wife. There was no agreement 
made to effect that thereafter the funds 
transferred would be separate property 
of wife. Decedent died two days before 
the provisions of the 1942 Revenue Act 
became effective. That Act required in- 
clusion of entire community property in 
estate of one dying first. Commissioner 
included the bank accounts in decedent’s 
estate. Estate contended there had been 
a transmutation of community property 
to separate property prior to decedent’s 
death. 


HELD: No transmutation occurred; 
bank accounts includible in decedent’s 
estate. While wife had control of ac- 
counts while they were in her name 
alone, that was not sufficient, standing 
alone, to effect transmutation from com- 
munity to separate property. Funds 
were used by wife to pay all community 
expenses, such as food and clothing. In- 
surance premiums on life of decedent 
were also paid by wife from the bank 


* 





account. Est. of Rainger v. Comm., 12 
T.C. 483, affirmed in per curiam opinion 
(C.A.—9, Aug. 22). 


NEW LAWS 
(See page 640) 


Additional refunds under technical 
changes act. H.R. 7840, enacted as P.L. 
761, 81st Congress, amends section 7(c) 
of P.L. 378, 81st Congress. which is 
commonly referred to as The Technical 
Changes Act of 1949. As originally en- 
acted, section 7(c) authorized reopening 
of certain closed cases to permit refunds 
only in those cases in which property 
was included in a decedent’s estate be- 
cause minor reversionary interests were 
retained. 

Now P.L. 761 provides that closed 
cases may be reopened for a _ limited 
period to permit refunds where a de- 
cedent has retained an interest in in- 
come from property transferred prior 
to March 3, 1931 (or, in some cases, prior 
to June 7, 1932) if decedent died prior 
to January 1, 1950. The Committee Re- 
ports for the 1950 amendment indicate 
that refunds in cases reopened by it 
would have to be claimed within one 
year from enactment of the Technical 
Changes Act. This would make October 
25, 1950, the last date on which claims 
for refund could be made in such newly 
reopened cases. 


BUREAU RULING 


Trust income received during period 
of winding up trust affairs reportable by 
fiduciary. For income tax purposes, a 
trust does not automatically terminate 
upon happening of event specified in 
trust instrument. It continues in ex- 
istence for period necessary to wind up 
its affairs. Therefore, when assets are 
sold by trustee after death of life tenant 
and proceeds distributed to remainder- 
man, gain or loss on such sales must be 
reported in fiduciary return. This is sub- 
ject to proper deductions being taken 
under Section 162(b) of the Code where 
income realized is distributed or distribu- 
table to remaindermen. Special Ruling, 
Aug. 16. 
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WHERE THERE’S A WILL 


SAMUEL S. FELS, president of Fels and 
Company, manufacturers of Fels Naptha 
Soap and Felso, who during his lifetime 
was reputed to have given many millions 
to charitable causes, left the residue of 
his estate to the Fund bearing his name 
which he established in 1935 to aid re- 
search projects, particularly in the fields 
of medicine, human development and gov- 
ernment. His will directs his executors, 
Girard Trust Company of Philadelphia 
and Jerome J. Rothschild, his personal 
attorney, to set up a $250,000 trust fund 
for his brother who is to receive the 
income for life plus such principal pay- 
ments, not exceeding $50,000 in the ag- 
gregate, as the trustees deem necessary 
to provide for his “comfortable main- 
tenance, welfare and support,” their de- 
cision to be conclusive. Upon his death 
the balance remaining in the trust fund 
will go to the Samuel S. Fels Fund. 


Bequests of $50,000 each are made to 
two nieces and to a friend who resided 
with Mr. Fels. By a codicil a trust fund 
of $100,000 is set up for this friend and 
his family. 


In bequeathing all his shares in Fels 
and Company to the Fund, the noted 
philanthropist recognized that it would 
thus have the majority of the common 
stock of the Company. Stating that “it 
may not be possible for some time after 
my decease to effect a sale thereof at an 
adequate price and without sacrifice of 
intrinsic values,” he therefore empowered 
the directors of the Fund to retain the 
shares until they could be sold for an 
adequate price. In the even 51% or more 
of the voting stock is sold, Mr. Fels re- 
quested — but not required — that the 
Fund obtain from the purchaser an offer 
to purchase the shares of other stock- 
holders then or formerly active in the 
business at the same price and terms as 
for the Fund’s holdings. 


HENRY D. TURNER, Brooklyn-born New 
York coffee importer who had resided in 
La Jolla, California, since his retirement 
in 1928, left an estate totaling approx- 
imately $1,500,000. The First National 
Trust and Savings Bank of San Diego 
was designated executor. 


Under terms of the will Scripps Mem- 
orial Hospital, La Jolla, was left $100,000 
of which $10,000 had been given the 
institution just prior to Mr. Turner’s 
death. The Library Association of La 
Jolla was given $50,000, and the Samuel 
T. Gillespie Welfare Fund of La Jolla 
received $10,000. The fund is used for the 
maintenance of a home and playground 
for children of working mothers. Several 
gifts to individuals also were provided 
under the will. 


The bulk of the remainder of the estate 
was left to the widow. 
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NEW BOOKS 


Powell on Real Property 


RICHARD R. POWELL. Matthew Bender & 
Co., Albany. Vol. 2, 857 pp. $16.50. 


The second in this five-volume series 
has just made its appearance and carries 
on the high level of scholarship exhibited 
in the first book last year. There is no 
question as to the ranking of Professor 
Powell among the authorities in this 
field for he was the reporter for the 
Restatement of the Law of Property, to 
which incidentally this treatise is keyed. 


Columbia’s Dwight Professor of Law 
presents here incisive appraisals of the 
bases for the rules set forth in the Re- 
statement, and not infrequently offers 
criticism of some of them which were 
adopted not so much because they might 
have appeared to be the better view but 
because they represented established pre- 
vailing doctrines. 

The current volume covers, under the 
broad canopy of Permissible Interests in 
Land, the various types of possessory in- 
terests (fee simple, estates for life, etc.) 
and future interests (their transferabil- 
ity, protection, termination, etc.). The 
next volume will continue the discussion 
of future interests, including such perti- 
nent topics as gifts over on death or 
death without issue; class gifts; and 
powers of appointment. 

The treatise is prepared in loose-leaf 
compression binders to permit substitu- 
tion of revised material, thus insuring 
the timeless utility of this great work. 
Wills, Executors and Trustees 

WILLIAM J. GRANGE, WALTER S. STAUB, 

EUGENE G. BLACKFORD, with the colla- 

boration of G. HAROLD BLATTMACHR. The 

Ronald Press Co., New York. 546 pp. $6.00. 


The revised edition of this standard 
work combines the experience and pro- 
fessional views of authorities in the 
three major aspects of the book’s title: 
legal, accounting, and fiduciary. Data of 
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WSTITUTE OF sift toukance 


value to lawyer,s executors, trust officers, 
life underwriters and accountans make 
this a volume for ready and constant 
reference. Many forms are included: 
clauses for wills, probate and admin- 
istration, trusts, and accounting. Ques- 
tions of care and investment of funds, 
distribution of property, settling claims, 
keeping records and making reports are 
set forth in terms of current law and 
most recent court rulings and interpre- 
tations. 


Much of the material in this volume 
has been rewritten, and a great deal of 
new material has been added to the 
earlier edition. Chapters on state inher- 
itance and estate taxation, federal estate 
tax procedure, and federal income taxes 
as applied to trusts, have been completely 
rewritten. New chapters have been added 
on living trusts and life insurance trusts, 
as has a chapter on selection of the 
trustee, considering the relative ad- 
vantage of corporate and the individual 
fiduciaries. 


Canadian Almanac and Directory, 
1950 
Edited by MARSH JEANNERET. The Copp 
Clark Co., Ltd., Toronto. 829 pp., $8.50. 
This book is indispensable for any who 
have continuing dealings with Canada 
and its business world. It is in its 103rd 
year of publication and the current vol- 
ume includes more than 50,000 listings 
of government, business, banks, publica- 
tions, associations, educational institu- 
tions, right across Canada. Legislation, 
statistics and tens of thousands of names 
of persons in hundreds of posts make this 
one of the most comprehensive reference 
works of its kind. Whatever one wants 
to know about Canada from “Abdominal 
scissors, of any material,” to “Zylophane, 
transparent,” seems to be in this incred- 
ibly complete volume. 


A A A 


Use-Purchase Plan On 
Tabulating Equipment 


Tabulating equipment may be pur- 
chased at a lower cost than rental, it is 
announced by Remington-Rand, Inc. 

The new plan spreads payments over 
100 months and has a cancellation clause 
effective after the first year. Punched- 
card accounting equipment heretofore has 
been based to a large extent on rentals. 


A A A 


Succeeds Late Council 
President 


Philadelphia Life Insurance & Trust 
Council has elected Melville E. Ambler as 
president to succeed the late Walter A. 
Craig, and A. C. F. Finkbinder, Sr., vice 
president to succeed Mr. Ambler. Mr. 
Ambler is assistant secretary of Land 
Title Bank & Trust Co.; Mr. Finkbinder, 
general agent of the Northwestern Mu- 
tual Life Insurance Co. 
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COMMON TRUST FUNDS 


(Continued from page 634) 


of co-trustee approval and overcoming reluctance where a 
desirable sale involves a sale price below original. Also, 
there is pressure to eliminate any securities which have 
shown inferior quality, in order to transfer to the Fund, for 
which the present “high” market is propitious. Where a 
small trust might be invested in ten bonds, any loss such 
as due to depressed markets would be serious, as compared 
with a Fund holding fifty to over a hundred securities, and 
the ultra-conservatism so engendered has often proven a 
serious handicap to good yield. It was pointed out by one 
trust official that even if dividends were reduced 30-40% 
the income from the Fund would still be greater than that 
from bonds. 


Another trust company points out that actual dollar 
savings are made by use of their Fund, first because of the 
lower minimum and basic fees charged where a trust is so 
invested, and secondly in the consolidation of guardian ad 
litem and related expenses in that jurisdiction, with conse- 
quent higher net income. 


Combining the views of the experts interviewed, it seems 
advisable to place individual trusts in a common trust 


fund: 


1. Where higher yield can be obtained with adequate 
safety margin on dividends. 


2. Where partial liquidations are required provided the 
account is not terminable in a short time. 


3. Where there is no serious capital gains problem not 
compensated by better position and yield in the diver- 


sified Fund. 


4. Where the quality of investments can be improved 
without sacrificing valuable present holdings. 


5. Where tax-exempts are not required and the Fund 
does not impose a heavy tax from unrealized capital 
gains. 

6. Where the account is not large enough to take advan- 

tage of the various investment opportunities possible 

with diversification. 


Furthermore, it is becoming more imperative that trustees 
be able to offer an economical and profitable means of pro- 
viding, for smaller trusts, the service as well as diversifica- 
tion heretofore available only to the large accounts. Will 
files will reveal many commitments to undertake a trust 
which may be of disappointing size when the estate is 
probated. As an experienced investment officer remarks: 
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“Any small trust, where a reasonable diversification policy 
has been followed, will undoubtedly fare better from both 
income and principal point of view, by transferring to a 
discretionary common trust fund.” 


A A A 


Canadian Dollar Goes Free 


HE Canadian Government’s decision to abandon the 
official rate of exchange with the U. S. dollar at the 
end of September, came as that country’s gold and U. S. 
dollar reserves had reached an all-time high. The action 
which freed Canada’s dollar for the first time in over a 
decade, was greeted with widespread approval in financial 
‘sensible.” Reaction in New 
York markets was instant with an upswing on the first day 
of nearly four cents from the previously fixed rate of 9.09. 
Canada’s purpose has long been to reach parity with the 


circles as “courageous” and 


U. S. dollar, and reaction in money markets is clearest 
evidence of confidence in her strong economy built under 
conditions in which profits are encouraged, in contrast to 
those in this country where ever-mounting taxes convert 
profit-making into a government supporting function. The 
value and prestige of one nation’s currency is seen to be 
rising in the world, while its neighbor’s currency continues 
year after year to buy less of this world’s goods. And in 
some degree Canada’s enhanced position is due to the fact 
that Americans seeking to escape U. S. inflation have gone 
north to put large investments in Canadian securities. 

Abroad, the Canadian action was immediately reflected. 
In London the Canadian dollar on the first day went from 
3.08 to 2.88-2.83 to the pound. In Zurich, Switzerland, one 
of the most important European money markets, Canada’s 
dollar rose from 4.06 Swiss francs to 4.22, with Swiss 
bankers freely predicting that the Canadian dollar would 
reach parity with U. S. in a matter of days. Ottawa’s action 
set in motion rumors that Britain would shortly revalue the 
pound, though this was denied by government officials, and 
it was pointed out that the pound is still hedged about with 
heavy controls and limited gold reserves. The rumors per- 
sisted, however, when Hugh Gaitskell, acting chief of Bri- 
tain’s treasury, announced that he would fly to Washing- 
ton to discuss “mutual economic problems,” and that he 
would visit Canada. 

Canada’s outlook is bright. Development of her oil dis- 
coveries, which is moving fast. and the newly found iron 
deposits in the north together with a sound approach to her 
economic problems, including pay-as-you-go taxation, have 
made it possible to let her dollar range free. 
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TRUST PROMOTION VARIED IN ADS, MAIL, ON AIR 


Recent trust business promotion has 
reached into many channels to tell its 
story to the public. Here are some ex- 
amples of outstanding use of varied 
media. 


Publications Advertising 


“Who Did This?”—The Provident 
Trust Co., of Philadelphia, runs a_ pic- 
ture of an old time car with a label, 
“Price, 8,907 hours’ pay,” and a mod- 
ern car with tag, “Price, 1,320 hours’ 
pay.” and explains development of the 
economic system which brought the re- 
duction about. 


“Oh! No! He Couldn’t,”,—The Sec- 
ond National Bank of Houston shows a 
picture of an alarmed wife who adds, 
“John simply couldn’t have left the en- 
tire responsibility to me.” 


“Can Assembly Line Techniques Be 
Applied to a Pension Plan?”—the City 
Farmers Trust Co., asks over a picture 
of an automobile assembly line, and 
points out, “The objectives of every 
pension plan may be the same. But the 
methods used to arrive at these objec- 
tives may vary greatly from plan to 
plan.” 


Direct Mail 


The Farmers and Merchants National 
Bank of Los Angeles, makes double use 
of their advertising by sending 4°4 x 
714 inch one-fold leaflets to their mail- 
ing list, inside which are reproduced re- 
cent advertisements. Two of particular 
interest Your Will Out of 
Date?” illustrated with a drawing of a 
youth and lass in clothing of the sec- 
ond decade of the century, and, “What 
Is a Living Trust,” which carries an 
action picture of a man stream fishing. 

The Vidland Trust Co., of 
New York, has sent its mailing list a 
one-fold leaflet under the title, “Is That 
Your Family Out on a Limb?” illustra- 


are, “Is 


Varine 


ted with a line drawing of a mother and 
two children in exactly that position. In- 
side copy starts, “If it is how did they 
get there?” 

The Public National Bank and Trust 
Co., of New York, sent its “Trust 
Thought of the Month,” for September, 
with the subject, “Close Corporations 
and Partnerships.” Inside is a sound 
discussion of the subject in non-technical 
terms. 
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The United States National Bank, 
Portland, Ore., has sent the fourth fold- 
er of a series designed to acquaint ihe 
public with the vital part attorneys play 
in the life of a community. This one, 
titled “In Strict Confidence,” discusses 
privileged communications and the con- 
fidence with which legal problems may 
be talked over with the attorney. Excel- 
lent reception is reported. 


The Mellon National Bank and Trust 
Co., Pittsburgh, issues an 8144 x 111% 
inch folder reproducing three large, 
compelling advertisements, “How Banks 
Were Grown,” “Busy Dollars on the 
March,” and “Idle Money is Like Un- 
mined Coal,” which are broad-gauge 
discussions of banking in the modern 
economy. The bank makes the remark- 
able “These 
available for the use of any bank that 
wishes to reprint them over its own sig- 
nature.” 


offer. advertisements are 


The Seattle-First National Bank, has 
issued a 12-page-and-cover brochure in 
full color, “Seattle’s Newest and Most 
Modern Banking Office.” on its Sixth 
and Denny Streets branch. The book, 
liberally illustrated discusses all facili- 
ties and accomodations in convincing 
copy. 

The Tank of Manhattan Co., New 
York, has sent out a booklet on “Murals 








“So they give you big service on a small 
trust account — that doesn’t mean they'll 
remember your birthday!” is the caption for 
this illustration of The Pennsylvania Com- 
pany for Banking and Trusts advertisement. 
The serious copy accents the individual care 
given each account regardless of size. 


in the Main Banking Room,” which 
carries full color reproductions of seven 
murals painted by Ezra Winter for the 
bank’s walls. The pictures are of New 
York’s financial district during colonial 
days and are executed with a fine sense 
of detail and authenticity. 


The New England Trust Company, 
Boston, has sent a simple, one-page, one- 
side sheet to architects across the coun- 
try illustrated with a photograph of a 
“flying” staircase, the work of Charles 
sulfinch in 1791. Some history of the 
survival of the staircase is given and 
the suggestion made, “If you are design- 
ing a building or large residence in 
which this famous staircase might be 
featured, we shall be glad to have you 
communicate with us.” 


On the Air 
The Provident Trust Co., of Philadel- 


phia has made arrangements to sponsor 
the radio program, “Americans, Speak 
Up!” every Friday evening over KYW. 
The program is designed to contribute 
to a better understanding of fundamen- 
tal American economic principles. 


The Chase National Bank of New 
York is a recent addition to the 82 
individual banks now using television. 
The new program will appear on three 
one-minute spots each week and will 
feature the bank’s various services. 


A A A 


Dioramas Picture 
Enterprise vs. Communism 


Graphic comparisons of Communism 
vs. Free Enterprise is vividly presented 
by the Central National Bank & Trust 
Co., Des Moines, Ia., in two dioramas. 
One dramatizes the differences in pur- 
chasing power between the two systems, 
showing, for example, that an American 
workman works but six minutes to buy 
a loaf of bread while the Russian must 
work for 128 minutes. The second dior- 
ama reveals the sharp differences be- 
tween American productive genius, ca- 
pacity and standards of living and those 
of the Russians. It shows that with but 
7% of the world’s population and 6% 
of the world’s area, the United States 
produces 46°0 of the world’s power, 
56° of the steel, and 61% of the oil. It 
shows that while there is an automobile 
for every four persons in this country, 
there is only one for every 252 persons 
in Russia. 
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RECENT FIDUCIARY DECISIONS 


AssETS — Administration — Bill by 
Administrator on Behalf of Distrib- 
utees Not Repugnant when there 
are no Creditors of Estate 


Tennessee—Supreme Court 
Delaney v. Delaney, 231 S.W. (2d) 328. 


In April 1936, R. A. Delaney, as ad- 
ministrator of the estate of his mother, 
recovered judgment against defendant 
upon a note which he had made to the 
deceased. The administrator made a set- 
tlement of the estate in 1939, and was 
discharged. In April 1946, he brought an 
action against defendant to renew the 
1936 judgment, which remained unpaid. 
The caption of his bill stated that R. A. 
Delaney brought this suit as administra- 
tor and for the use and benefit of the 
estate. 


In 1948, an amendment to the bill was 
filed stating that if Delaney was not en- 
titled to recover in his capacity as ad- 
ministrator, nevertheless he was one of 
the seven distributees of the estate. He 
alleged that he was, therefore, entitled to 
recover on his own behalf and on behalf 
of the other distributees, naming them. 
The Chancellor allowed recovery under 
the amended bill. The Court of Appeals 
reversed. 


HELD: Reversed and decree of chan- 
cellor reinstated. Although the caption 
shows the original bill to have been 
brought by Delaney as administrator, 
nevertheless the bill alleges that the 
estate has been settled and that if 
Delaney is not entitled to recover on 
behalf of the distributees as administra- 
tor, then an administrator ad litem 
should be appointed to protect the inter- 
ests of all of the parties. A liberal con- 
struction of the bill justifies a court of 
equity in holding that the original bill 
was brought on behalf of the distributees 
who were not named therein. If the bill 
is so construed, then the amendment stat- 
ing the names of the distributees does 
not constitute a new cause of action 
which would have been barred. 


The estate of decedent was distributed 
in 1939. The bill does not affirmatively 
allege that there are no creditors of the 


estate, but clearly this is its import, since 
under Tennessee law creditors must file 
claims against an estate within eighteen 
months. Furthermore, all actions against 
a personal representative are barred af- 
ter the lapse of seven years. Thus it is 
obvious that there are no creditors’ rights 
involved in this estate. 


Since there are no creditors, the dis- 
tributees may institute a suit to recover 
their share of the estate. When there are 
creditors, distributees may not bring such 
an action, and an administrator may not 
sue on their behalf, because he is re- 
quired to collect the assets of the estate 
and pay all creditors before making dis- 
tribution. But since there are no cred- 
itors in this case, the original bill is not 
repugnant in stating that the admin- 
istrator sues on behalf of the distributees. 
When the face of the bill shows that 
there are no creditors, and that the Ad- 
ministrator no longer acts as such, then 
the fact that the caption sets out the 
representative capacity of complainant 
does not render the bill repugnant to the 
action which is really on behalf of the 
distributees. Only the distributees have 
an interest in the judgment, and the de- 
fendant, who admittedly owes the debt, 
is not prejudiced by a suit in this form. 


ASSETS — Administration — Trust 
in Proceeds of Savings and Loan 
Accounts 


California—District Court of Appeal 

Brucks v. Home Federal Savings and Loan 

Assn., 98 A.C.A. 704 (July 20, 1950). 

Jeanette W. Kinkade invested funds 
with defendant Savings and Loan Asso- 
ciation, the following notation being made 
at her instruction on the accounting 
records of the Association, “Kinkade, 
Jeanette W., in trust for Kate W. 
Brucks.” Two substantial deposits were 
made in the account and some small 
withdrawals. The account stood on the 
Association’s books as above stated at 
Mrs. Kinkade’s death. The deposit was 
opened July 8, 1947. 


A letter written by decedent on Jan- 
uary 24, 1948, said, in part: 
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“Dear Kate: 


I am sick and in case I should pass away, 
will you kindly look after my belongings? My 
bank book is in your name & mine. First thing 
draw out all the money & put it in your name, 
If there is anything left after all expenses are 
paid will you kindly give the remainder to my 
son Frederic Kinkade. He needs it. ***.” 

On February 5, 1948, decedent exe- 
cuted a formal will in which she inten- 
tionally made no provision for her son 
Frederic, and bequeathed all her estate 
to a Mrs. Tapley. In this action by Kate 
W. Brucks to determine the ownership 
of the deposited funds, the lower court 
held that the fund belonged to Frederic 
subject to payment of expenses incurred 
in connection with the trust and this 
case. 


HELD: Judgment affirmed in so far as 
it holds that plaintiff Brucks is the owner 
of the funds in trust for Frederic Kin- 
kade. The letter above quoted is admis- 
sible in evidence. “‘We conclude that the 
acts, conduct and declaration of the de- 
cedent at a time subsequent to the deposit 
were admissible in evidence to show such 
intent.” 


CLaImMs — Creditor May Not Col- 
laterally Attack Probate Decree 


Arizona—Supreme Court 
Cox v. MacKenzie, 219 Pac. (2d) 1048. 


The appellee was a creditor whose 
claim was rejected by the administrator 
of the decedent’s estate. The appellee then 
filed suit on his claim and meanwhile 
the administrator represented to the 
probate court that all debts were paid 
in full, closed the administration of the 
estate and was discharged from his dut- 
ies. The appellee did not appear at the 
final probate hearing, and now main- 
tains that the probate court rendered a 
final decree that the creditor’s law action 
could not now challenge. 


HELD: A decree of the probate court 
has the conclusiveness inherent in a 
judgment of a common law court and 
such judgment may not be collaterally 
attacked. So long as the probate court 
has jurisdiction over the subject matter 
and persons, and jurisdiction to render 
the particular judgment given, the de- 
cree will stand against collateral attack 
thereon, although it is so erroneous as 
to render itself subject to being reversed 
or set aside on direct attack 


There was no conflict between the pow- 
ers of the law court and the probate 
court, inasmuch as the probate court had 
power to settle the account, which action 
rendered the question before the law 
court moot. This could have been avoided 
by diligent pursuit of procedures avail- 
able in the probate court. 
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CLaIMs — Statute of Limitations 
Runs from Date of Termination of 
Trust Relationship 


Tennessee—Supreme Court 


Third National Bank v. Nashville Trust Co., 
232 S.W. (2d) 7. 


In 1934 defendant resigned as trustee 
and was formally discharged in the Coun- 
ty Court in 1935. Complainant was ap- 
pointed successor trustee. In its receipt 
for the trust assets complainant declined 
tlo accept certain bonds of a bankrupt 
corporation which were in the hand of 
the trustee in bankruptcy. These bonds 
had been purchased by defendant or its 
predecessor trustees, and complainant as- 
serted that the bonds were ineligible se- 
curities. About one year after its ap- 
pointment, complainant offered to sell 
these bonds to defendant at the price 
which had been paid for them. Defendant 
refused the offer, denied that the bonds 
were ineligible securities, and disclaimed 
all liability in the premises. Complainant 
promptly filed suit on behalf of one of 
the beneficiaries of the trust, and this 
suit remained in the Chancery Court 
until 1948, when it was compromised. 

Periodically from 1935 to 1947 divi- 
dends on the bonds had been paid by the 
bankrupt corporation to the defendant. 
By two “non-prejudicing agreements” 
defendant had turned the dividend checks 
to complainant for investment, it 
being agreed that the payment and ac- 
ceptance of such checks should in no 
way affect the rights or defenses of the 
parties with regard to the alleged breach 
of trust. The liquidation of the bankrupt 
corporation was completed in 1947. Com- 
plainant thereupon brought the present 
suit on behalf of another beneficiary of 
the trust, seeking damages for the alleged 
technical breach of trust. Defendant con- 
tended that the action was barred by the 
six-year statute of limitations, and the 
chancellor so ruled. 


HELD: Affirmed. It is generally held 
that the statute of limitations, does not 
run against a trustee of an express trust. 
This rule, however, applies only while 
the trustee is in possession of trust assets 
and while the relation of trustees and 
cestui que trust continues. Once the trust 
has terminated by its own limitation or 
by settlement of the parties, the statute 
of limitations will begin to run in favor 
of the trustee. Where a trustee has been 
formally discharged and is no longer in 
possession of the trust property, and 
where the trustee notifies the beneficiar- 
ies that its duties and liabilities are 
terminated, then the statute of limita- 
tions will begin to run in its favor. 


over 


In the present case, complainant wait- 
ed for fourteen years after the discharge 
of defendant before attempting to pro- 
tect its rights or those of the _ bene- 
ficiary. Complainant attempted to prove 
that the parties intended to have all of 
their rights and liabilities with regard 
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to the trust determined in the first suit 
which was filed, and which was settled 
in 1948. The court found, however, that 
the language of the “non-prejudicing 
agreements” expressed no such intention, 
and that they did not have the effect of 
tolling the statute of limitations. 
A A. A 


COMMUNITY PROPERTY — Appor- 
tionment of Administration Ex- 
penses and Fees 


Arizona—Supreme Court 
In re Monaghan’s Estate, 220 Pac. (2d) 726. 


This is an appeal from order of lower 
court which apportioned and charged to 
surviving spouse’s interest in community 
estate one-half of certain administration 
expenses, attorney’s fees and _ other 
charges. Appellant, the surviving spouse, 
contends that such order is contrary to 
the holding in Jn re Monaghan’s Estate, 
65 Ariz. 9, 173 Pac. (2d) 107, and that 
such items should be charged solely 
against the estate of decedent. Appellee 
cross-appeals from ruling of court direct- 
ing payment of extraordinary attorney’s 
fees and future attorney’s fees solely out 
of estate of decedent, and not by entire 
community. 

HELD: Expenses incurred by repre- 
sentative for carrying on business for- 
merly belonging to community or special 
fees incurred in collecting or preserving 
whole of community assets should be 
borne ratably by representative interests 
of survivor and deceased. 

Extra fees awarded special administra- 
trix and her attorney in looking after 
community estate should be borne equally 
by survivor’s and decedent’s interest in 
community. Extraordinary fees for at- 
torneys in defending will contest should 
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be paid out of decedent’s interest alone, 
since they were of no value to survivor’s 
interest in community. Expense of ad- 
ministration items or personal debts of 
decedent should be charged only against 
decedent’s interest. 


INVESTMENT POWERS — Limitation 
under New York “Prudent Man” 
Law 


New York—Surrogate’s Court, Westchester Co. 
Matter of Hilliard, N. Y. L. J., Aug. 3, 1950. 


The will authorized the trustee to in- 
vest “in the bonds or preferred stock of 
any railway, canal, coal, telegraph, bank- 
ing, trust, industrial or other corpor- 
ation, whether formed under the laws of 
the State of New York or of the United 
States or of any one of the United States 
and whether such investments may be 
of a nature then sanctioned by Courts of 
equity or statute in the State of New 
York for the investment of trust funds, 
or not, ***,” 

The trustees urged that the provision 
was only permissive, did not limit them 
to the desired investments, and requested 
instructions as to how to apply newly- 
enacted Section 21, subdivision 1 (m) of 
the Personal Property Law, which per- 
mits investment in common stock and 
other “ineligible” securities, subject to 
the limitation that no such investment 
may be made which “will cause the ag- 
gregate market value of the investments 
not made eligible by the preceding para- 
graphs of this subdivision to exceed 
thirty-five per cent of the aggregate 
market value at that time, of all of the 
property of the fund .. .;” 


The investments of the trustees in- 
cluded preferred stocks which, under the 
statute, are “ineligible” investments and 
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which constituted about 40% of the trust 
fund. Are investments authorized by the 
will which would otherwise be “ineligible” 
to be included in computing the 35% 
limitation? 


HELD: The trustees are not limited to 
the investments authorized by the will 
but may invest in the securities author- 
ized by Section 21, P. P. L. subject to the 
35% limitation. However, the then mar- 
ket value of any “ineligible” investments 
made pursuant to the power given in the 
will must be included in arriving at the 
35% limitation. 


Joint TENANCY — Evidence Insuffi- 


cient to Establish Survivorship 
Rights 


Pennsylvania—Supreme Court 


Isherwood v. Spring-First National Bank, 365 
Pa. 221. 


In 1934, decedent accompanied by her 
husband and her daughter appeared in 
the defendant bank and opened a savings 
account with $2,500 of her own money. 
The deposit ticket showed the deposit 
was made by decedent “and” her daugh- 
ter; the passbook which was retained by 
decedent until her death in 1943 was in 
the name of decedent “or” her daughter; 
the bank’s ledger sheet bore the names 
of decedent “or” her daughter and above 
the names on the sheet was typed: “Pay- 
able to either or the survivor as joint 
tenants and not as tenants in common.” 
There was no evidence of a signature 
card and the clerk who handled the trans- 
action and decedent’s husband died be- 
fore decedent. 


The cashier of a nearby bank testified 
that on the same day in 1934 decedent, 
her husband, and her daughter had come 
to his bank and decedent had opened 
an admittedly joint and survivorship ac- 
count with the daughter with $2,500 of 
her own money and had told the witness 
that she had done the same thing at the 
other bank. At decedent’s death both the 
daughter and the executor of decedent’s 
will claimed the fund. The bank inter- 
pleaded the two claimants and, on the 
issue framed, judgment was entered by 


the court N. O. V. for the executor. The 
daughter appealed. 


HELD: Affirmed. The daughter failed 
to produce evidence of the probative char- 
acter required to sustain her burden of 
proving that the decedent affirmatively 
expressed or evidenced intention to give 
her daughter at the time of the opening 
of the account a presently vested interest 
therein or that she executed any such 
intention by an equivalence of delivery. 
There is no evidence that the notation on 
the ledger sheet was made pursuant to 
directions given by decedent. 


LIFE TENANT & REMAINDERMAN — 
Allocation of Expenses of Salvaging 
Mortgage Investments 


New York-—Appellate Division, 2nd Dept. 
Matter of Forhan, N. Y. L. J., Aug. 31, 1950. 


The settlor named himself sole trustee 
of a trust for the benefit of his wife, 
with contingent remainders. Among the 
trust assets were mortgages to secure 
loans aggregating $50,000. The mort- 
gages were foreclosed in 1944, and the 
trustee bought the real estate at the 
foreclosure sale. Subsequently, part of 
the property was resold and the trust 
realized $36,000. The expenses of salvag- 
ing the mortgage investments were 
charged entirely to principal, but sub- 
sequently the trustee retained income 
in order to reimburse principal for such 
expenses. The income beneficiary objected 
to such retention. The trustee was em- 
powered to “enforce and direct the en- 
forcement of any mortgage or other lien, 
and out of the income or principal pay 
the expenses thereof ***.” 

HELD: (1) The trust instrument gives 
the trustee discretion as to whether such 
expenses are to be charged to income 
or principal; and since such discretion 
was exercised by charging such expenses 
to principal, the trustee could not now 
recall that exercise of discretion. 

(2) Under the Chapal-Otis rule, re- 
sort must first be had to income of the 
particular investment to pay expenses 
of salvaging a mortgage. If there be no 
such income such expenses may be paid 
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from principal. Since the mortgages 
earned no income in the years during 
which the expenses were incurred, the 
trustee could not charge such expenses 
out of income of any other part of the 
trust corpus. 


LIvING TRusTs — Tentative Trust in 
Savings Account Recognized 


Kentucky—cCourt of Appeals 
Hale v. Hale, 313 Ky. 344; 231 S.W. (2d) 2. 


On December 16, 1946, R. B. Hale de- 
posited to his own credit in a savings 
account the sum of $3,500. At his direc- 
tion a typewritten endorsement was made 
on the ledger sheet where the account 
was posted which read: “If anything 
should happen to Mr. Hale, this money 
is to be divided equally to his children, 
Jessie James Hale, Opal Hale, and Char- 
ity Hale.”’ The endorsement was signed by 
Hale but not witnessed. 

The children named were illegitimate 
children of Hale; subsequently he in- 
formed the mother of these children that 
he had made the deposit for their benefit. 


On December 8, 1947, Hale issued to 
his daughter, Minnie Turner, a check for 
$1,000 against this account in order that 
she might pay his funeral expenses, hos- 
pital, and doctors’ bills. According to her 
testimony she was to keep any balance 
after the payment of these expenses. 

The check was presented for payment 
after the death of Hale, which occurred 
on the following day. When the bank as- 
certained that Hale had died before the 
check was presented for payment, it re- 
fused to honor the check, and brought 
this action to determine ownership of the 
account. The lower Court adjudged that 
the bank pay to Minnie Turner $726, 
which the evidence showed she had paid 
out for funeral, medical and _ hospital 
expenses in reliance on the check. It 
further adjudged that the administratrix 
was entitled to the balance of the deposit. 


HELD: Reversed. Citing Section 58 
of the Restatement of the Law of Trusts 
and In re Totten, 179 N. Y. 112, 71 N.E. 
748, the court held that a tentative trust 
was created for the benefit of the three 
children. It further held that Minnie 
Turner was entitled to the balance of 
the check for $1,000 as a gift. After dis- 
tinguishing prior decisions on the ground 
that they had not examined the question 
of whether a trust was created, but had 
merely held that the gift involved was 
not a valid gift causa mortis, a gift inter- 
vivos nor a valid testamentary disposi- 
tion, the Court said: 


“Under all the facts and circumstances of 
this case as above outlined, we are of the opin- 
ion that by the directions given to the bank 
officials by R. B. Hale in making the deposit 
and his subsequent actions with reference there- 
to, he intended to and did set up for the benefit 
of three of his infant children a tentative trust 
which was not revoked during his lifetime and 
that the part remaining on deposit at the time 
of his death passes to the three named bene- 
ficiaries.”’ 
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SPouUSE’s RIGHTS — 


termediate Estate Exists 


New Jersey—Superior Court, Chancery Division 
Skovborg v. Smith, 74 A. (2d) 910. 


When Andrew Smith executed his will 
in 1921, he was unmarried. He married 
in 1935 but failed to change his will, 
dying in 1949 leaving his widow sur- 
viving but no issue. The will provided 
that Smith’s sister receive inco:ae of 
trust and corpus if necessary, in discre- 
tion of trustee, to maintain her in her 
usual station in life. Since he made no 
disposition of corpus remaining after 
sister’s death, decedent died intestate 
with respect to any remainder of corpus 
and widow took this interest under laws 
pertaining to intestacy. 

Included among decedent’s properties 
transferred in trust was real property in 
which widow had dower rights. In this 
action, widow seeks admeasurement of 
her dower interest and damages for its 
late assessment. Her claim was opposed 
by contention that her dower interest 
merged with her remainder interest, with 
result that life estate is not burdened 
with her dower interest. 


HELD: No merger. Dower will not be 
merged into vested remainder where 
there is an intermediate estate. Doctrine 
of merger is governed by equitable con- 
siderations. To decree merger in this case 
would be inequitable, since widow took 
nothing under testator’s will and value 
of her remainder interest is uncertain, in 
view of the fact that corpus could be 
invaded for benefit of life tenant. 


WILLS — Probate — Proponent Must 
Show Lost Will was in Existence at 
Time of Death and Rebut Pre- 
sumpticn of Revocation 


United States—Court of Appeals, 
District of Columbia Circuit 


Clark v. Turner, 183 F. (2d) 141. 


Decedent died in 1945 and letters of 
administration were granted to half sis- 
ter. Two years later appellant Clark filed 
petition alleging decedent had left a will 
which had become lost. Testimony from 
an attesting witness and a notary public 
was introduced tending to proxe execu- 
tion of the will. Appellant proffered testi- 
mony that will was in existence and that 
decedent intended the will to remain in 
force. 

The Trial Court rejected the testimony 
on the ground that the witness who was 
offered had been the attorney for de- 
cedent and therefore testimony was priv- 
ileged. The District Court rejected the 
proffered testimony and directed a ver- 
dict denying probate of the alleged will 
on the ground that due execution had not 
been proven. 


HELD: Reversed. There was evi- 


dence tending to prove die execution of 
the will. Confusion as to exact order of 
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Dower not 
Merged with Remainder Where In- 
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Atlanta Life Insurance Association, at the East Lake County Club, Atlanta. Seated left to 
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Bank; N. Baxter Maddox, First National Bank; Larkin H. Parris, Citizens & Southern 
National Bank; Alfred D. Boylston, Jr., Trust Company of Georgia Carroll P. Jones, 
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Citizens & Southern National Bank; Howard Starks, Citizens & Southern National Bank; 
King D. Cleveland, Citizens & Southern National Bank; Harvey Hill, Citizens & Southern 
National Bank, and Robert A. Alston, Citizens & Southern National Bank. 





signing by witnesses and lack of formal 
attestation clause will not render an 
otherwise valid will invalid. The testi- 
mony proffered by decedent’s attorney 
has in the past been admisisble. If de- 
cedent had executed a will, to exclude 
such testimony would defeat the carrying 
out of her intent. There was sufficient 
evidence to justify the submission of the 
issue of execution to the jury and ap- 
pellant is entitled to his day in Court. 


WILLs — Probate — Enforceability 
of Contract to Make Mutual Wills 


New York—Surrogate’s Court, Queens County 
Matter of Dunne, N. Y. L. J., Sept. 11, 1950. 


In 1935 the testator and his wife sign- 
ed mutual wills in favor of each other 
pursuant to an agreement recited in the 
wills not to revoke without written con- 
sent of the other. The wife died in 1942. 
Her will was never probated. By a codicil 
executed after his wife’s death the 
testator revoked the dispositive pro- 


visions of his 1935 will and made a dif- 
ferent disposition of his estate. The valid- 
ity of the codicil was questioned in an 
accounting proceeding in the husband’s 
estate. 


HELD: The contract not to make any 
other testamentary disposition than that 
contained in the 1935 mutual wills was 
binding, and the codicil thereafter exe- 
cuted by the husband is ineffective. It is 
immaterial that the wife’s will was never 
probated; any persons who were ag- 
grieved thereby had their remedy. 
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Common Funds Authorized 


The New York State Banking Board 
has granted permission to establish legal 
common trust funds to the Chase Na- 
tional Bank and the Marine Midland 
Trust Co. of Binghampton. The Chase 
put its fund into operation on October 2, 
with 243 participations totalling $4,472.- 
100. 
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Stock Yields High 


For Over Two Years 


The average annual yield of all divi- 
dend-paying common s‘ocks listed on 
the N. Y. Stock Exchange has been 7% 
or higher for the past two years and a 
half, one of the longest periods of simi- 
lar average yield in 20 years, The Ex- 
change reports in its current issue. Sub- 
stantial expansion in dividend payments 
going back as far as 1943 has been the 
main contributing factor contributing io 
recent satisfying yields. Total payments 
on common stocks listed on the Ex- 
change have increased in each of the 
last seven years with disbursements in 
1949 amounting to $4,234,500,000 as 
compared with $2,063.400.000 in 1943. 
A further increase has been recorded 
so far in 1950. 


Trend of stock prices prior to the 
Korean crisis and the recovery that has 
taken place since July, suggest the pos- 
sibility that yields may be in process 
of adjusting to a somewhat lower level, 
the magazine reports. This may result 
from other factors beside action of 
prices. The prospect for dividends is 
being widely re-examined by investors 
in the light of proposals for additional 
taxation of corporate profits. 
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Iowa Trustmen Hold 
Second Annual Conference 


The second annual conference of the 
Iowa Corporate Fiducaries Association 
was held in Des Moines on October 3, 
under the the chairmanship of President 
Noel T. Robinson, who is vice president 
and trust officer of the Central National 
Bank and Trust Co. of that city. Princi- 
pal speakers at the half-day session were 
Henry M. Bodwell, second vice president 
of The Northern Trust Co. of Chicago, 
who discussed investment policies for 
broad power trusts; and R. E. Sheffield, 
vice president of The Citizens First Na- 
tional Bank of Storm Lake, who outlined 
the books and records requirements for 
a trust department. 

A forum on current trust problems was 
conducted by C. Ream Daughtry, of Iowa- 
Des Moines National Bank, with the fol- 
lowing participants: H. W. Braack, of 
Davenport Bank and Trust Co.; Laverne 
Tollinger, of Council Bluffs Savings 
Bank; and Albert C. Roberts, of Central 
National Bank and Trust Co., Des 

At the dinner, Thomas H. Beacom, vice 
president of The First National Bank of 
Chicago, delivered an entertaining ad- 
dress on the Ups and Downs in the Life 
of a Corporate Trustee. 
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“Answer the man, dear. He’s asking who 
you re naming as your executioner.” 
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Houston Bank & Trust Co. 726 
Industrial Trust Co., Providence 703 
Manufacturers Trust Co., N. Y. C. 655 
Maryland Trust Co., Baltimore 717 
Mercantile-Commerce Bank & Trust 

Co. St. Louis 639 
Morristown (N. J.) Trust Co. tet 
National Bank of Tulsa ee 
National City Bank, Cleveland 697 


Old Colony Trust Co., Boston, 
Third Cover 
Pennsylvania Co. for Banking & 
Trusts, Philadelphia 667 
Peoples First Natl. Bank, Pittsburgh _ 709 





262 Work a Month 
On Huge Trust Job 


The Chase National Bank Trust De- 
partment accomplished the biggest cor- 
porate job in its history recently on be- 
half of the Cities Service Company 
which was divesting itself of 3,702,000 
shares of a large mid-west utility. Fifty- 
two members of the bank’s Corporate 
Securities Division and 210 employees 
from other departments and branches 
worked for a month during which they- 


Accepted orders for the purchase of 
3,399,925 shares of stock by the ex- 
ercise of warrants; examined 106.715 
warrants; cleared checks and 
aggregating $30,599,325: completed 
sell orders for sale of 186,835 stock 


rights; and mailed 44,224 checks 


representing proceeds of sale of stock 


cash 


rights. 





Plainfield (N. J.) Trust Co. 650 
Public National Bank, N. Y. C. 651 
Republic National Bank, Dallas 724 
Royal Trust Co., Montreal 693 
St. Louis Union Trust Co. 693 
Seattle-First National Bank 664 
Security-First National Bank, 

Los Angeles 654 
Security Trust Co., Miami 692 
Security Trust Co., Wilmington 665 
State Street Trust Co., Boston 679 
Title Insurance & Trust Co., 

Los Angeles 719 
Union Bank & Trust Co., Los Angeles 664 
Union Trust Co., Indianapolis 670 
United States Trust Co., N. Y. C. 653 
Wilmington (Del.) Trust Co. 650 

SERVICES 
Advertising & Promotion 

Purse Co. 710 
Appraisers & Auctioneers—General 

American Appraisal Co. 649 

Coleman Art Galleries 683 

Meredith Galleries 671 

Parke-Bernet Galleries, Inc. 665 


Book & Service Publishers 


R. L. Polk & Co. 714 

Ronald Press Co. 724 
Coin Appraisers & Buyers 

Stack’s Coin Co. 673 
Corporation Notices 

Columbia Gas System, Inc. 715 

International Minerals & Chemical 

Corp. 699 

Southern California Edison Co. 699 

United States Steel Corp. 676-677 
Heir Tracers 

Tracers Company of America 695 
Insurance 

Connecticut General Life Insurance 

Co. Fourth Cover 

Investment Securities & Services 

Distributors Group, Inc. 663 

Francis I. du Pont & Co. 671 

Hudson Distributors, Inc. 719 

Kidder, Peabody & Co. 642 

Lord, Abbett & Co. 697 

R. W. Pressprich & Co. 643 

Scudder, Stevens & Clark Fund, Ine. 675 

Wellington Fund 691 


Publishers, Topical Law Reports 
Commerce Clearing House, Inc. — 668 
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New Englana’s 
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Save a place 
on your hat rack 


for “the man from C-G” 


ANY Trust Officers and Attorneys faced with 

the knotty problems of estate conservation 
for their clients have come to reserve a very spe- 
cial place on their hat racks for “the man from C-G.” 
For he’s a top-ranking expert in the fields of per- 
sonal insurance and estate planning, business in- 
surance, pension trusts and other types of insured 
pension plans. His experience in these complex 
fields, backed by Connecticut General and its Ad- 
visory Bureau, makes him an extremely valuable 
asset at your conference table. What’s more, his 
wide contacts and activity frequently lead to sub- 
stantial new business for Trust Departments. He’s 
a good man to know and to work with. So save a 
place on your hat rack for “the man from C-G.” 


BETTER SERVICE 
THROUGH BETTER MEN 


LIFE INSURANCE, ACCIDENT IN- 
SURANCE, HEALTH INSURANCE 
AND ANNUITIES. ALL FORMS OF 
GROUP INSURANCE AND GROUP 
ANNUITIES. PENSION TRUSTS. 
SALARY ALLOTMENT INSURANCE 


CONNECTICUT 
GENERAL 


LIFE INSURANCE COMPANY 
HARTFORD, CONNECTICUT 
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